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REPLY COMMENTS OF THE
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On February 13, the Commission received initial comments in the above-

referenced dockets on a Public Notice issued by the Wireline Competition Bureau



regarding allegations of unreasonable blocking and degrading of BitTorrent by Comcast.

CCIA submits the following Reply Comments.

I.  Comcast Cannot Justify Throttling BitTorrent by Pointing to a Handful of
‘Excessive Users.’

This controversy involves Comcast’s unequal treatment of BitTorrent. Comcast’s
comments offer no justification for segregating BitTorrent out for separate treatment.
Comcast points instead to the behavior of a small group of ‘excessive users’ who,
Comcast suggests, are violating an agreement between the user and Comcast.' Rather
than enforce this contract, however, Comcast tells the Commission that it is in the public
interest for Comcast, at its sole discretion, to subject BitTorrent’s traffic to interference.
BitTorrent, however, violates no law and breaches no agreement. Yet BitTorrent and
similar technologies serve as delivery mechanisms for content that, according to
Comcast’s representations to the Securities and Exchange Commission in its recently
filed Form 10-K, competes directly with the video services from which Comcast derived
$29.3 billion in revenue in FY 2007.% It is this unreasonable blocking of BitTorrent,
rather than Comcast’s treatment of ‘excessive users’, that is the subject of this
controversy.

In sum, even if one assumes that Comcast avers accurately that a small segment
of subscribers exceeds acceptable use, the question remains whether Comcast fairly
labels this as a network management problem (let alone “reasonable” network
management), or whether the true problem is that Comcast would prefer to disadvantage
competing content instead of entering into and enforcing contracts which it is capable of

satisfying.

! Initial Comments of Comcast Corp., WC Docket No. 07-52 et al. at 40 & nn. 107-109.
2 Comcast Corp. SEC Form 10-K Annual Report, filed Feb. 20, 2008, at 1, 5, available at
<http://www.sec.gov/Archives/edgar/data/1166691/000119312508034239/d10k1.pdf>.
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Comcast seeks to shore up this position by highlighting in its comments how its
competitors address excessive use. Yet even as Comcast describes it, several of these
competitors have rejected Comcast’s approach.’ As described by Comcast, each of
Qwest, Hughes, Time Warner, and Charter implement policies that are subscriber-
specific. According to Comcast, these companies “limit” or “decrease” bandwidth to, or
“suspend” access of users.* Unlike Comcast, these companies apparently do not subject
competing sources of content to separate, unequal treatment. Indeed, Comcast so
frequently conflates the distinct issues of enforcing “Acceptable Use Policies” against
excessive users on the one hand and blocking or degrading an application on the other
hand that one must wonder where — if anywhere — Comcast thinks its ability to
“reasonably” manage network congestion ends. Certainly, Comcast is sufficiently
knowledgeable about managing congestion that it was able to do so to its advantage at
Harvard Law School, blocking members of the interested public out of the Commission’s
February 25 hearing into Comcast’s practices by paying disinterested persons to occupy
limited space.’

II. If the Commission Countenances the Use of ‘Network Management’ as a Fig

Leaf for Discriminatory Blocking and Degrading of Traffic, It Can Expect
Worse Overseas.

Comcast attempts to vindicate its throttling of BitTorrent by first pointing to its
competitors’ conduct, and then by referring to network management activities by foreign

network operators. It is entirely appropriate to recognize that foreign regulators may take

*Id. at21-23.

‘d.

> See Sam Gustin, “Grassroots Support or Astroturf? Comcast Acknowledges that It Hired People to Take
Up Room at an F.C.C. Hearing into Its Practices,” Condé Nast Portfolio.com, Feb. 26, 2008, at
<http://www.portfolio.com/news-markets/top-5/2008/02/26/Comcast-FCC-Hearing-Strategy>; John
Eggerton, “Free Press Accuses Comcast of Packing FCC Hearing,” Broadcasting & Cable, Feb. 26, 2008,
at <http://www .broadcastingcable.com/article/CA6535646.html?industryid=47170>.
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cues from the FCC. U.S. technology policy often serves as a model for the world. As
foreign governments insist on managing national networks worldwide, often for purposes
entirely unrelated to quality of service, U.S. policy should reflect the premium which our
Constitution places on Internet freedom and unfettered access to information. The more
U.S. policy promotes freedom, the more it will encourage foreign states to do so.
Conversely, if the Commission countenances the use of ‘network management’ as a fig
leaf for discriminatory blocking and degrading by network operators here, it can expect
that foreign governments may apply the same fig leaf to restricting access to content
which these governments find objectionable, or which competes with the services of
state-run operators.

Having pioneered the Internet, the U.S. Government should take this opportunity
to promote Internet freedom, rather than allow discrimination by network operators.
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