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CCIA has been a consstent advocate for open neworks, open systems and
compdition in telecommunicationssince before the antitrug case that brokeup AT&T in
1984. CCIA appreciates this oppotunity to explain theimportance of neutral broadband
access to thelnternet. We are more convinced than ever that to achieve the great
technological, soaal and economic benefits which our indugry can continueto provide,
these founddiond prindples of openness and competition are essential. Neutral end user
accessisthemog important public policy that mud be defended agang broadband

indudry practices tha mightcompromiseit.

Historical Perspective

The FCC@ Four Freedors of theInternet are solid prindples for neutral Qast
mileOaccess, conneetivity and competition amongservice providers. These prindples
arerooted in nearly 100years of common carrier utility style regulation of theundelying

public telecommunicationsneworks uponwhich the Internet opeates. Thelnternet was

! Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Policy Statement,
20 FCC Rcd 14986 (2005) (Policy Statement).



bom ontraditiond phonelines and rapidly expanded unde aregulatory regime of open
access with no network gatekeepers. Thelnterng till dependslargdy onwireline
telephonenaworks tha were built usng monopdy ratepayer money, govenment
subsdies, and to alesser extent origindly, private investment capital. Regardless of
regulatory or bureaucratic flaws tha may be criticized with regard to essentia carrier
obligaions theundelying public interest prindples for Internet access remain essential
and mug be meaningfully enforceable. Residentia usersrely onwirelinetelephone
networks or cable television platforms, which were built unde govenment-sanctioned

monopoy franchises, to access broadband Internet services.

Current Market Realities

Recently, however, in the 21 century, AT&T and Verizon have declared they
would prefer to opeate as deregulated private companies with control over wha services
trangt their own pipes? Cable companies earned this status as a result of theBrand X
decision? All this private control would bejust fine, except for the market failure tha
has left uswith monopoly and duopdy in mos broadband access markets. No company
or par of companies has any more right than the government does to control what
Internet applicationsor services are available without surcharges in any given region or

market.

% At SBC, 1tG Al About Scale & Scoped) Interview with former AT& T Chairman Ed Whitacre regarding
proposed speed and price discrimination, Business Week, November 7, 2005, at

http://www.businessweek .com/@@n34h* |UQu7KtOwgA/magazine/content/05_45/b3958092.htm

3 National Cable & Telecommunications Association et . v. Brand X Internet Services et al. certiorari to
the United States Court of Appealsfor the Ninth Circuit, No. 04-077, argued March 29, 2005- decided June
27, 2005.




Competition in Broadband Access is Inadequate

But for thelargetelephoneand cable companiesCreal market dominance, the
comments of AT& T® CEO would have been dismissed. Thesobeingfact istha afew
nationd telephonecompanies, who choo® notcompete againg each other,* and a few
cable companies currently do have the market power to wreck havoc on Internet access
for most 1SPs and end users.” Two of thelargest wireless broadband providers, Verizon
Wirelessand AT& T are affiliates of domnant ILEC DSL providers. Thisconcentration
of control over broadband access by oneor two companiesin mog U.S. marketsisa
risky situaion for end users and the econony in gened.

Fortunaely, no blatant discriminaion or signd degradaionis occurring yet.
AT&T@ declarationin late 2005immediately gotthe attention of users, ISPs, regulators,
legidators and the media across Americawho are all now watching thetelephone
companies like havks. But themassive and shrill public relationsand lobbying
campagnto block net neutrality legidationisitself tempting evidence tha the blueprints
for busness modds likely to run afoul of enforceable prinaples exist, and are being
further developald. 1n some cases, net neutrality prindples can be enforced by public
scrutiny. For example, afew companies such as Microsoft and Google are big enough
and so widdy used tha if a broadband network operator made them a target of aggressive
new busness practices, tha effort mightfail dueto a combination of massive consumer

outcry and corporate protests.

“ Bell Atlantic Corp. et al. v. Twombly et al. certiorari to the United States Court of Appealsfor the Second
Circuit, No. 0581126, p.21, argued November 27, 2006N decided May 21, 2007.

® Itisironic that the telcos rely on nondiscriminatory program access rules to compete with the cable TV
companies for video delivery services.



Therefore, the FCC@ public interest focus of concern should befor content
providers who are not so big, popukr, or powerful and for ther cugsomers and end users.
Thetremendousinnovdionthat takes place at theapplication level should also be
protected by FCC rules. In additionto making thefour Internet freedom prinaples
enforceable and adoping the safeguadsrecommended bdow, the FCC, and perhgpsthe
Federal Trade Commission (FTC), should require tha broadband access providers
comply with specific disclosure requirements and inform end users of both download and
upload speeds latency, and other qudity factors.® The FCC NOI in this proceeding asks
many goodquestionsin paras. 8 and 9 aboutindugry practices involving nework
management and tiered pricing. Unfortunaely, withoutincreased disclosure, thelLECs

aretheonly oneswho are able to answer these questions

The Internet is Open

Thelnternet isreally a network of neworks, both private and public, that route
traffic or bit streams across each other@ networks on a contractud basis. Largecarriers
exchangetraffic on a settlement-free basis known as peering. CCIA findsnothing wrong
with intelligence in the networks. Carrier contracts may involve Qudity of Service
agreements providing packet prioritization for volume cusomers.

However, carriers do notdirectly charge cusomers of other carriersOnetworks for
access. No end users or online content providers have to pay twice for access and full
connetivity. Abandoning this modd would cause fragmentation of theInternet, with

sectionsof proprietary toll roads, inaccessible to mos users.

® FTC forum presentation, February 13, 2007, p.70 at
http://www.ftc.gov/opp/workshops/broadband/index.shtml




Network Operators Can Limit Access

Network opeators both cable and telco have the ability and incentive to restrict
availability of broadband capacity so they can charge more for bandwidth and priority
service. Thismay beonereason for the sow deployment of fiber networks by some
cariersintheU.S. Verizonisbuilding far more fiber optic network facilitiesto
cugomer premises than any of the others, butis still leaving many communities within its
home regionsunserved.

More critically for this FCC proceeding, these network opeaators aso have the
ability and incentive to use their market power to favor vertically integrated services and
content of ther own. MCI learned this anticompdtitive reality thehard way in thelate
1970swhen its fledging long distance services were sabotaged by AT&T.”

Today@ telephonecompanies and cable companies have both the technical
capecity and acommercial incentive to control and limit broadband access. They are
finanaally motivated to leveragethar market postionin last-mile local access
connetivity into an advantagefor ddivery of services and content in which they have a

proprietary interest. No Gree-marketOcheck against such practices exists.

Recommended Safeguards

Thebest modd for detecting and preventing anticompeitive discriminaionis
structural separation rules tha require network opeatorsto provide neutral local
broadband access on a nondscriminaory wholesale basis. The1984break-up of AT&T
and spin off of local operationsresulted in vigorous competitionin thelongdistance

telephoneindudry for nearly 15 years. Competition failed only when the Bell offspring,

’ United Statesv. AT&T, 552 F.Supp. 131 (DDC 1982).



cobbling themselves back togeher throughmergers, also began re-enteringthelong
distance busness, dipping outfrom unde the separate subsdiary provisionsof the 1996
Telecom Act, and ultimately boughtup ther largest long distance competitors, AT& T
and MCI WorldCom. Theseparate subsdiary modd has worked well in the United
Kingdom where British Telecom®@ local access subddiary is required to provide last-
mile connetivity to | SPs at reasonable and nondicriminatory rates.®

Absent structural separations the next optionislessintrusve, butmay seem more
regulatory. Thisoption would involve groundrules to prohibit anticompdtitive practices
tha are defacto discriminatory and limit consumer choice. Such practices mug be
proscribed before they are adopted by incumbent broadband providersin monopoly and
duopoy situaions Otherwise, by thetime end users figure out they@e been locked into
bad dedls for Internet access, and then organize a class action or antitrugt suit, it@ too
late. They might nat even have an alternative choice of providers at theend of ther
contract term. Anticompditive practices of domnant network opeators, once adopted in
mass markets, would be entrenched and difficult to reverse. The nework opeators could
argueit would betoo disruptive to upset their busness modds in mid-course, when they
had no clear advance notice that a particular practice would not be acceptable to the FCC.

CCIA recommendsthé, at a minimum, the FCC extend the AT& T/Bell South
merger conditionsto incumbent ILECs and cable companiesin al 50 states for thesame
time period as themerger conditionsapply.” The Commission could schedule arevisiting

of these rules before expiration and decidewhether extensonis necessary. TheAT&T

8 Digital Future of the United States: Part |1V, Broadband Lessons from Abroad, U.S. House of
Representatives Subcommittee on Telecommunications and the Internet, 110" Congress, (April 24, 2007),
at http://energycommerce.house.gov/cmte_mtgs/110-ti-hrg.042407.dig.future.partlV .shtml

% AT&T Inc. and BellSouth Corporation Application for Transfer of Control, Memorandum Opinion and
Order, WC Docket No. 06-74, FCC 06-189, at 154 (rel. Mar. 26, 2007).




rulesindudel) a prohibition ontying broadband access to local telephoneservice, 2)
neutral routing of applicationsand content withoutregard to source, ownership or
destinaion, and 3) divestiture of unused wireless spectrum for use by new entrants for
wireless broadband facilities. Thefirst two rules essentially mirror the statusquo, so that
residential and small busness end users are not disadvantaged in favor of highe volume
cusomers, and access to lawful content and services on the Internet may notbe blocked.
Thethird rule encourages indgpendent investment in wireless broadband facilities, agod

clearly suppoted by this Commission in other dodkets.™

Antitrust Law Does Not Provide Timely or Adequate Safeguards

Antitrug law may be used to prove egregiouscases of anticompditive
miscondud, butin variousways our antitrug laws have been weakened and shown to be
less effective in recent years. Antitrug litigation consumes many years. Evenif
violationsare eventudly proved, antitrus remedies can befurther ddayed and even if
drastic measures are findly imposed to prevent future hams, the damageto origind
competitors and consumers cannotbeundone Inadynamic and innovdive neworked
indugry subject to tipping point econonics, antitrust law alonecannotberelied uponto
deal with abusve condud by owners of bottleneck access facilities. Americansdeserve
ubiquitous affordable neutral broadband access with little or norisk that it could

evaporate any day.

19 Further Notice of Proposed Rulemaking, FCC, (WT Docket No. 06-150; WT Docket No. 06-169; PS
Docket No. 06-229; WT Docket No. 06-86).



Intermodal Competition Might Reduce the Risk to Internet Access for End Users
and ISPs

The FTC hdd aforum earlier this year which focused on Broadband
Connetivity Competition Policy.3* The FCC isworking on new innovaionsto
encourage compeitive broadband access deployment in other proceedings If these
efforts to promote competition are eventualy successful, the public interest need for
neutral broadband access rules may diminish or beeliminated. Until that time arrives
however, 1SPs and end usersin the U.S. cannotrely on vaguepredictionsaboutimproved

wireless broadband or the patential for broadband over power lines.

Conclusion

Today, nowidespread broadband indugry practices compromise neutral access to
thelnterne viawireline neworks. However the near total domnance of cable opeaators
and telephonecompanies over broadband access infrastructure is a market failure that
puts neutral nondicriminatory end user access at risk. Therefore, the Commission
should strengthen its Internet freedom prindples to make them enforceable and

applicable to both cable and telco broadband network opeators.

' ETC Broadband Connectivity Competition Policy forum, February 13-14, 2007, at
http://www.ftc.gov/opp/workshops/broadband/index.shtml
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