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CORPORATE DISCLOSURE STATEM ENT

Pursuant to Rule 29 (c)(1) of the Federal Rules of Appellate

Procedure, Amicimake the following disclosures. Twitter, Inc. states

thatitdoes nothave a parentcorporation and thatno publicly held

corporation owns10% ormoreofitsstock. Path, Inc. statesthatitdoes

nothave a parentcorporation and thatno publicly held corporation

owns 10% or more of its stock. The Computer & Communications

Industry Association statesthatitdoesnothave a parentcorporation

andthatnopubliclyheldcorporationowns10% ormoreofitsstock.
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INTEREST OF AMICI1

Amici are innovative technology companies (and a trade

organization for such companies) concerned about abuses of the

Telephone Consumer Protection Act (“TCPA”), a well-intentioned

federalstatutethatisincreasinglybeingmisused byplaintiffs’lawyers

to seek windfalldamagesand coercive settlementsfrom any company

thatsendsorfacilitatesthesendingoftextmessages.

Amicus Twitter, Inc. (“Twitter”) enables users to connect with

people, expressideas, and discoverwhatishappening. Aspartofthis

free service, users may postshortmessages— known as “Tweets”— on

Twitter’swebsite, wheretheycan bereadbyotherTwitterusers. Users

havetheoption ofreceivingtheseTweetsastextmessageson theircell

phones. Because Twitteroffersthistextmessage-based service, ithas

repeatedlybeen thetargetofTCPA litigation. In onesuch case, a user

senta“stop”messagetoTwitterandreceivedatextmessageconfirming

1 Nocounselforanypartyauthoredthisbriefin wholeorpart;no
party or counselmade a monetary contribution intended to fund its
preparation orsubmission;and no person otherthan Amiciand their
counselmadesuch acontribution. AppelleeYahooisamemberofCCIA
but took no role in the preparation ofthis brief. Because Appellant
opposed the filing ofthis brief, Amicihave filed a motion for leave
pursuanttoFed. R. App. P. 29 (b).
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that texts would cease. On the basis of this single confirmatory

message, theplaintiffsuedon behalfofaputativeclass, seekingtensof

millions ofdollars in damages. In another case, a person who had,

unbeknownsttoTwitter, acquired areassigned cellphonenumberfiled

a TCPA class action after she received Tweets via textmessage that

hadbeenrequestedbytheprioruserofthenumber.

AmicusPath, Inc. (“Path”) isafreesocialnetworkingservicethat

allows users to share private messages, photos, videos, stickers,

experiences, and thoughts with a circle of their friends and family

members. Usersmayinvitecontactstojoin thiscirclebysendingthem

a text message. Because Path facilitates users sending such text

messageinvitations, ithasbeen draggedintothree putativeclassaction

lawsuitsundertheTCPA.

Amicus Computer & Communications Industry Association

(“CCIA”) representsmorethan twenty large, medium-sized, and small

companies in the high technology products and services sectors,

including computer hardware and software, electronic commerce,

telecommunications, and Internetproducts and services— companies

thatcollectivelygeneratemorethan $465 billion in annualrevenues. A
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list of CCIA members, including Appellee Yahoo, is available at

http://www.ccianet.org/members. Several CCIA members have been

subjected to frivolous TCPA litigation; CCIA is concerned that the

availability of statutory damages, divorced from any actual harm,

encourages frivolous suits and stifles innovation in the technology

industry.

Based on these experiences, Amicihave a powerfulinterest in

ensuring thattheTCPA isproperlyapplied. Amicisubmitthisbriefto

explain how theTCPA isbeing abused in a variety ofcases(including

thisone) and how those abusesthreaten tochilla rangeoflegitimate

and desired communications. Amiciseek toensurethatcompanieswho

do notown oremploy the type ofequipmentthatCongressregulated

withtheTCPA canavoidthethreatofpotentiallycatastrophicliability.

SUM M ARY OF ARGUM ENT

In this case and others, plaintiffs’attorneys have sought to

transform a statuteintended totargetabusivetelemarketing practices

into an extortionist club used to coerce windfallsettlements. Under

their interpretation, any company that sends text messages for any

purpose is presumptively in violation of the Telephone Consumer

Case: 14-1751     Document: 003111700998     Page: 10      Date Filed: 08/06/2014
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Protection Act(“TCPA”). The TCPA incentivizeslawsuitsthrough the

promise of substantial statutory damages without requiring any

showing of actualharm or ill-intent. As a result, it has become a

favorite toolofclass action attorneys. And the threatofgargantuan

liability forstatutory damagesinvariably promptscompaniesto settle

putativeclassactionsdespitetheirlackofmerit.

As Amici know all too well, technology companies that offer

consumersfreetextmessage-basedservicesareoftenthetargetofthese

strike suits. The lawsuits force companies to choose between denying

consumersinnovativetext-based servicesthattheyrequestand desire,

or the burden and expense of almost-certain litigation. This case

illustratestheproblem— andoffersthisCourtanimportantopportunity

tohelpbringitundercontrol.

Yahoo is not a telemarketer. It is an Internet company that

providesconsumersavarietyoffreeservices. Onesuch serviceallowed

userstoreceivetheiremailsviatextmessage. Yahoodidnotsendusers

these texts unless they affirmatively requested them. Yet, Appellant

(BillDominguez) assertsthatthisserviceviolatestheTCPA, entitling

him to atleast$500 in statutory damages for each textmessage he
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received, and entitling him to represent a class of countless other

“victims”whoaresupposedlyentitledtothesamewindfall— allbecause

theyreceivedtextmessagesrequestedbythepriorusersofrecycledcell

phone numbers; text messages that they could have easily blocked.

W hile itseemshard to believe thatMr. Dominguezwould even file a

lawsuitbasedonwhatwaseffectivelyacalltoawrongnumber, hiscase

(andtheclassaction demanditcarries)exemplifiesthetemptation that

the TCPA, with itspromise ofstatutory damagesunconnected to any

showingofactualharm, offerstoopportunisticplaintiffs’lawyers.

ThisisnotwhatCongresshadinmindwhen itenactedtheTCPA.

The statute was never meant to regulate all phone calls or text

messages to cell phones. Instead, Congress intended to regulate a

specific type of telephone equipment— automated dialers that could

randomly orsequentially generateand dialphone numbers— thatwas

used by telemarketers to make unsolicited phone calls to unwilling

recipientsatthe time the statute waspassed. Thatiswhy, to show a

violation ofthe TCPA, a plaintiffmustprove thatthe unsolicited call

theyreceived on theircellphonewassentvia an “automatictelephone

dialingsystem”(“ATDS”), aterm expresslyandnarrowlydefinedbythe
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statute. By itsterms, theTCPA appliesonly tosuch callsmadeusing

equipment that has the capacity “(A) to store or produce telephone

numbers to be called, using a random or sequentialnum ber

generator; and (B) to dialsuch numbers.” See 47 U.S.C. § 227(a)

(emphasisadded).

Atissuein thisappealistheproperinterpretation ofthisATDS

definition. Consistentwith this statutory language and congressional

intent, thelowercourtproperlyheldthattheequipmentmusthavethe

capacity to generate random or sequentialnumbers to qualify as an

ATDS. In contrast, Appellantarguesthatan ATDS isany system that

can automaticallydialtelephonenumbersfrom alist— regardlessofits

ability to generaterandom orsequentialnumbers. Thisinterpretation

simply reads the words “using a random or sequential number

generator”outofthestatute.

Beyond doing violence to the TCPA’s text, Appellant’s approach

would create profound practicalproblems. As Appellant’s own expert

admits, its interpretation ofATDS would sweep in virtually allcell

phones and computers in use today, as they have the unremarkable

ability to automatically dialnumbersfrom lists. Because the relevant
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provision oftheTCPA doesnotdistinguish between telemarketersand

everyoneelse(see 47 U.S.C. §227(b)(1)), thatmeansthat“any person”

who uses a cell phone would face potential liability for statutory

damages ofatleast$500 forevery callormessage they send, unless

they can prove prior express consent (id. § 227(b)(3)(B)). That is so

regardlessofthecontentofthemessageandevenregardlessofwhether

thecallwasplacedon purpose. IfAppellant’sinterpretation isadopted,

therefore, the TCPA willchillvastamountsofspeech, farbeyond the

randomly orsequentially autodialed telemarketing callsthatCongress

soughttocurtail.

This concern of unconstitutional overbreadth recently led the

United Statestoendorsea significantly narrowerinterpretation ofthe

TCPA. In De Los Santos v. Millward Brown, Inc.,2 the United States

intervened as a party, and in defending the constitutionality ofthe

TCPA, sided with those courts that have adopted the more narrow

2 No. 13-80670, 2014 U.S. Dist. LEXIS 88711 (S.D. Fla. June29 ,
2014).
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interpretation of “automatic telephone dialing system.”3 The United

Stateshastakenthesamepositioninatleastonepriorcase.4 TheCourt

should adoptthatsameposition here. Toprotectinnovativebusinesses

andtheconsumerstheyserveandstem thetideoflawyer-driven TCPA

classaction litigation, the Courtshould confirm that, asstated in the

statuteitself, onlyequipmentthathasthecapacitytogenerateanddial

random orsequentialphonenumbersconstitutesanATDS.

ARGUM ENT

I. Nuisance TCPA Litigation Is A Burgeoning Problem That
Leads To Coercive Settlem ents And Threatens To Chill
Legitim ateBusinessCom m unications

The TCPA was enacted in 19 9 1 “in response to an increasing

numberofconsumercomplaintsarising from the increased numberof

telemarketingcalls”thatwere“a‘nuisanceandan invasion ofprivacy.’”

Satterfield v. Simon & Shuster, Inc., 569 F.3d 9 46, 9 54 (9 th Cir. 2009 )

(quotingS. Rep. No. 102-178, at1 (19 9 1)). Buthereand elsewhere, the

3 United StatesMem. In Supp. OfThe Constitutionality OfThe
TCPA at8-11 & n.7, De Los Santos (S.D. Fla. Jan. 31, 2014) (ECF No.
54)(“De Los Santos DOJBr.”);see also infra PartII.

4 See United States Mem. In Supp. OfThe Constitutionality Of
TheTCPA, In re Jiffy Lube Int’l, Inc., No. 3:11-md-2261 (S.D. Cal. Jan.
30, 2012)(ECF No. 46)(“Jiffy Lube DOJBr.”)
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lawsuitsbroughtunderthestatuteareafargreaternuisancethan the

conduct at which those lawsuits are aimed. The volume of TCPA

lawsuits has dramatically increased in recent years. In 2013 alone,

approximately1,200 new putativeclassactionswerefiled.5 AstheU.S.

ChamberofCommercerecentlyobserved, “[i]tisrarethesedaystosee

TCPA litigation broughtagainstitsoriginalintended target— abusive

telemarketers.”6 Instead, companies in every sector ofthe economy—

footwearretailers, apparelmanufacturers, fast-foodrestaurants, banks,

sports franchises, electronic payment services, and online social

networks— havebeensweptupintoalitigationmaelstrom.7

The reasonsforthe sprawling growth ofTCPA litigation are not

hard to see. The TCPA creates a private right ofaction along with

statutory damagesof$500 to $1,500 foreach call, text, orfax sentin

5 See Arent Fox, Alert, FCC Seeks Comment on Two Petitions
Related to Recent TCPA Rule Changes (Nov. 5, 2013),
http://www.arentfox.com/newsroom/alerts/fcc-seeks-comment-two-
petitions-related-recent-tcpa-rule-changes.

6 See U.S. Chamber, InstituteforLegalReform, TheJuggernautof
TCPA Litigation at 1 (Oct. 2013) (“TCPA Juggernaut”), http://www.
instituteforlegalreform.com/uploads/sites/1/TheJuggernautofTCPALit_
W EB.PDF.

7 Id.
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violation of the statute. 47 U.S.C. §227(b)(3). Plaintiffs claiming

violations and seeking statutory damages have not been required to

prove thatthey suffered any actualharm orthatthatthe defendant

acted with any culpable intent. Given this scheme, especially when

harnessed to a class action procedure where the plaintiffpurports to

representallotherpeoplewhoreceivedsimilarcallsortextsoverafour-

year period, potentialdamages in TCPA cases can soar beyond any

reason.

Inthiscase, forexample, Yahoo’ssimpleactofsendingemailsvia

textmessagestothephonenumbersofuserswhohadrequestedthem

couldexposethecompanytohundredsofmillionsofdollarsinstatutory

damages. Similarly, twoputativeclassactionshavebeenbrought

againstTwitterbasedonitsfreeservicethatallowsuserstoreceive

Tweetsviatextmessage. See Compl. ¶¶10-14, Moss v. Twitter, No.

3:11-cv-009 06 (S.D. Cal. Apr. 28, 2011)(ECF No. 1)(dismissed);Nunes

v. Twitter, 3:2014-cv-02843 (N.D. Cal. June19 , 2014)(pending). And

threehavebeenfiledagainstPathbasedoninvitationtextmessages

PathuserssenttofriendsusingthePathapplication. Am. Compl.

¶¶10, 12, Smeets v. Path, Inc., No. CV13-03057 (N.D. Cal. Aug. 1,
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2013)(ECF No. 21)(dismissed);Am. Compl. ¶18, Montes v. Path, Inc.,

No. 3:13-cv-02218 (S.D. Cal. Nov. 25, 2013)(ECF No. 9 )(dismissed);

Compl. ¶13, Sterk v. Path, No. 1:13-cv-02330 (N.D. Ill. Mar. 28, 2013)

(ECF No. 1)(pending).

The lawyers in each ofthese cases have demanded hundreds of

millionsofdollarsin statutory damages. Similarexamplesofabusive

TCPA lawsuits in contexts having nothing to do with invasive

telemarketingpracticesabound:

 A plaintiffsued Square(an electronicpaymentservice) in a
classaction basedon asingletransaction receiptthatwassentto
his putative number via text message after a user made a
purchase using Square and requested a receiptbe sentto that
number. Compl. ¶¶ 16-17, Ball v. Square, Inc., No. 3:12-cv-06552-
SC (N.D. Cal. Dec. 28, 2012)(ECF No. 1)(dismissed).

 A plaintiff brought a class action against Voxernet after
receivingatextmessagefrom anacquaintanceinvitingplaintiffto
use defendant’s walkie-talking application. Hickey v. Voxernet
LLC, 887 F. Supp. 2d 1125 (W .D. W ash 2012) (settled Jan. 4,
2012).

 A plaintiffsued PayPalin a class action after receiving a
“welcome”textmessage from the defendantwhen he added his
cellphonenumbertohisPayPalaccount. Roberts v. PayPal, Inc.,
No. C 12-0622, 2013 U.S. Dist. LEXIS 76319 (N.D. Cal. May 30,
2013)(summaryjudgmentgranted).

 A plaintiffsued GroupMeand Twilioin a classaction after
Plaintiffreceived an invitation from auseroftheGroupMegroup
textingapplication tojoin agrouptextmessageconversation. Am.
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Compl. ¶33, Glauser v. Twilio Inc., No. 11-cv-02584 (N.D. Cal.
Sept. 15, 2011)(ECF No. 34)(pending).

 A plaintiff brought a class action against MySpace after
receiving a text message from the social networking site
confirming his request to opt out ofreceiving notification text
messages that he had previously authorized. Compl. ¶¶10-14,
Noorpavar v. MySpace, Inc., No. 11-cv-09 03 (S.D. Cal. Apr. 28,
2011)(ECF No. 1)(voluntarilydismissedJune20, 2011).

 A plaintiffsued Facebook in a classaction afterreceiving a
textmessage from Facebook confirming hisrequestto optoutof
notification text messages that he had previously authorized.
Compl. ¶¶10-14, Lo v. Facebook, Inc., No. 11-09 01 (S.D. Cal. Apr.
28, 2011)(ECF No. 1)(voluntarilydismissedJuly7, 2011).

 A plaintiffsued theLosAngelesLakersafterhesenta text
message to the team while attending a game, which he hoped
would be displayed on the arena scoreboard, and received a text
message from the Lakers confirming thathis requesthad been
received. Emanuel v. L.A. Lakers, Inc., No. 12-9 9 36-GW , 2013 U.S.
Dist. LEXIS 58842, at*2 (C.D. Cal. Apr. 18, 2013)(settled).

Astheseexamplesdemonstrate, theprospectofwindfallstatutory

damages awards has proven alltoo enticing for the plaintiffs’bar. A

cottageindustryoflawyershassprungup topursueTCPA cases, often

recruiting friends, colleagues, or family members to actas “victims.”

TCPA Juggernaut at4. Forexample, thewifeofserialTCPA plaintiffs’

expert Randall Snyder (also Appellant’s expert in this case) is the

named plaintiff in a similar putative TCPA class action currently

pending in federalcourt. See FirstAm. Compl. ¶¶ 19 , 21, Snyder v.
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IvisionMobile, Inc., No. 5:13-cv-059 46 (N.D. Cal. Apr. 15, 2014)(alleging

herson received a textmessage thatthe prioruserofthe cellphone

numberhadconsentedtoreceiving);Dominguez v. Yahoo!, Inc., No. 13-

1887, 2014 Dist. LEXIS 36542, at *7-8 (E.D. Pa. Mar. 20, 2014)

(describingMs. Snyder’slawsuit). Someindividualsareeven makinga

living as TCPA plaintiffs, with websites instructing consumers about

how to“setup”a TCPA lawsuittomaximizepotentialdamagesbefore

negotiating a quick settlement. See TCPA Juggernaut at4.8 Allofthis

confirmsthe truth ofone court’s observation that“remediallaws can

themselves be abused and perverted into money-making vehicles for

individualsand lawyers.”Saunders v. NCO Fin. Sys., 9 10 F. Supp. 2d

464, 465 (E.D.N.Y. 2012).

The massive statutory damages thatplaintiffs typically seek in

TCPA class actions exert an in terrorem effect. The risk ofruinous

liability— whichmayevenexceedthedefendant’sannualrevenueornet

worth— puts immense pressure on defendants to settle cases, even if

8 E.g., How to Sue A Telemarketer, ImpactDialing(May20, 2013),
http://www.impactdialing.com/2012/05/how-to-sue-a-telemarketer/;
Suing Telemarketers— Simple and Cheap, KilltheCalls.com,
http://www.killthecalls.com/suing-telemarketers.php (last visited Aug.
6, 2014).
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theyareentirelywithoutmerit. Courtshaverecognized thispattern in

similarsituations. See, e.g., Castano v. Am. Tobacco Co., 84 F.3d 734,

746 (5th Cir. 19 9 6) (“[C]lass certification creates insurmountable

pressureon defendantstosettle, whereasindividualtrialswouldnot.”);

In re Rhone-Poulenc Rorer, Inc., 51 F.3d 129 3, 129 8 (7th Cir. 19 9 5)

(Posner, J.) (“[Defendants] may not wish to rollthese dice. That is

puttingitmildly. Theywillbeunderintensepressuretosettle.”).

As a result, eye-popping settlements are becoming a reality in

TCPA litigation. Between 2011-2013, therehavebeen atleasta dozen

TCPA settlementsofgreaterthan $5 million. TCPA Juggernaut at2.

CapitalOne recently settled a TCPA classaction fora staggering $75

million, withplaintiffs’counselaskingfor30% ofthesettlementfund.9

9 See Am. SettlementAgreementand Release at¶ 5.01, Ex. 1 to
Decl. ofJonathan D. Selbin in Support ofPl.’s Unopposed Mot. for
Preliminary ApprovalofClass Action Settlement, In re Capital One
TCPA Litig., No. 1:12-cv-10064 (N.D. Ill. July 14, 2014) (ECF No. 131-
1); see also Mot. and Mem. OfPoints and Authorities in Supportof
Unopposed Mot. forPreliminary ApprovalofClassAction Settlement,
Rose v. Bank of Am. Corp., No. 11-cv-0239 0 (N.D. Cal. Sept. 27, 2013)
(ECF 59 -1) (25% of $32 million settlement fund); Agreement and
Release at ¶ 6.01, Ex. A to Mot. for Preliminary ApprovalofClass
Action Settlement and Certification of Settlement Class, Barani v.
Wells Fargo Bank, N.A., No. 12-cv-029 9 9 (S.D. Cal. Jan. 17, 2014) (ECF
21-3)(25% of$9 50,000 fund).
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The success ofplaintiffs’lawyers in such cases only encourages

more lawsuits. And those suits are increasingly targeting

communications far afield from the kinds oftelemarketing calls that

animated the TCPA— from the e-mailalertmessagesatissue here, to

invitationsthatPath userscan initiate to theirfriendsand family, to

Tweets Twitter users ask to receive by text. Unless courts limitthe

scopeoftheTCPA asintended byCongress, strikesuitslikethesewill

continue to proliferate, defendants will be compelled into coercive

settlements, and legitimate uses of text messaging by innovating

companiesandtheiruserswillbesquelched.

II. The TCPA’s Definition Of An ATDS Only Encom passes
Equipm ent That Has The Capacity To Generate Random
OrSequentialTelephoneNum bers

In this case, the district court correctly held that an ATDS is

limited to equipment with the capacity to generate random or

sequential telephone numbers. This interpretation avoids absurd

results, helping to ensure thatlegitimate companies (including Amici

TwitterandPath, andthoserepresentedbyAmicusCCIA)can continue

offeringinnovativetextmessage-basedservicesthatconsumersrequest

and desire, withoutfacing the risk ofextortionistTCPA strike suits.
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Appellant, however, seeks a very differentresult: he argues thatany

equipmentthatcan automatically diala listofnumbersisan ATDS,

regardless of its capacity to generate random or sequential phone

numbers. Thisview defiestheplain languageofthestatute, iscontrary

to the weight of authority, and is not consistent with the FCC’s

interpretation. It also would transform the TCPA into a law that

regulatesnearly every callortextfrom a smartphone, chilling a broad

rangeoflegitimatespeechinviolationoftheFirstAmendment.

A. The TCPA W as Never Intended To Cover And On Its
Face Does Not Regulate All Equipm ent Capable Of
Autom aticDialing

Theprovision oftheTCPA atissuehere— and in mostofthetext-

messaging suits brought under the statute— applies only to “calls”10

made using an “automatictelephone dialing system oran artificialor

prerecorded voice.”47 U.S.C. § 227(b)(1)(A). This provision narrowly

regulates the use ofparticular kinds ofautomatic calling technology

that were used by telemarketers to make unsolicited phone calls to

10 TheNinth CircuithasconcludedthatSMS messagesfallwithin
thescopeof“calls”subjecttotheTCPA. See, e.g., Satterfield v. Simon &
Schuster, Inc., 569 F.3d 9 46, 9 54 (9 th Cir. 2009 ). W hile Amicido not
agreethatalltextmessagesconstitute“calls,”thatissue isnotbefore
theCourt.
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unwilling recipients atthe time the statute was passed. See, e.g., S.

Rep. 102-178, at2 (“[h]avinganunlistednumberdoesnotpreventthose

telemarketersthatcallnumbersrandomlyorsequentially”);id. (“some

automaticdialerswilldialnumbersin sequence, thereby tying up all

thelinesofabusinessandpreventinganyoutgoingcalls”).

Congress could have drafted the statute to encompass all

automated callstowirelessnumbers, butitdid not. Instead, Congress

carefullylimited thedefinition of“automatictelephonedialingsystem”

to “equipmentwhich has the capacity” both (A) “to store or produce

telephonenumberstobecalled, using a random orsequentialnumber

generator” and (B) “to dialsuch numbers.” 47 U.S.C. § 227(a). This

narrow andhighlyspecificdefinitionservesimportantpurposes.

Congresswasconcernedthatbyusingsuchequipmenttogenerate

numbersatrandom orsequentially, telemarketersmightreach unlisted

phone numbers, hospitals, or emergency organizations. See, e.g., 137

Cong. Rec. 35,302 (Nov. 26, 19 9 1);H .R. Rep. No. 101-633, at3 (19 9 0);

H .R. Rep. No. 102-317, at10 (19 9 1);S. Rep. No. 102-178, at2. Likewise,

itwasconcerned thattelemarketersmight“dialnumbersin sequence,

thereby tying up allthe lines ofa business and preventing outgoing
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calls.”S. Rep. No. 102-178, at2. Atthesametime, Congressexplicitly

did notwantto inhibit“expected ordesired communications between

businessesand theircustomers.”H .R. Rep. No. 102-317, at17 (19 9 1).

Congress thus confined potential TCPA claims to calls involving

specialized equipment that is capable of randomly or sequentially

generating and dialing telephone numbers, thereby ensuring thatnot

everyphonecalltoacellphonebecomesapotentialfederalcase.

Mostcourts— including the lowercourthere— remain faithfulto

the text and purpose of the TCPA and interpret the statute as

regulating calls to cellphones only ifthey are made with equipment

that has the requisite capacity to generate random or sequential

telephonenumbers. See, e.g., Dominguez, 2014 U.S. Dist. LEXIS 36542,

at *16-19 & n.6 (granting summary judgment to Appellee on ATDS

issue because system did not have capacity to generate random or

sequential numbers); Satterfield, 569 F.3d at 9 51 (holding that an

ATDS musthavethe“capacity”to“store, produce, orcallrandomly or

sequentiallygenerated telephonenumbers”);Gragg v. Orange Cab Co.,

No. C12-0576RSL, 2014 U.S. Dist. LEXIS 16648, at*7-10 (W .D. W ash.

Feb. 7, 2014) (grantingsummaryjudgmenttodefendanton ATDS issue
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becausesystem did nothavecapacitytogeneraterandom orsequential

numbers);Stockwell v. Credit Mgmt., No. 30-2012-0059 6110, slip op. at

2 (Cal. Super. Ct. Oct. 3, 2013)(same).11

Appellant nonetheless urges this Court to adopt a strained

interpretation of the TCPA that would eliminate the random or

sequentialnumbergeneration requirement. See AppelleeBr. 19 -26. As

discussed in greaterdetailbelow, thisCourtshould rejectAppellant’s

invitation to rewrite the statute and instead follow the interpretation

adoptedbyamajorityofcourts.

B. The FCC Did NotBroaden The Scope OfThe TCPA’s
ATDS Definition

Tosupporthisposition, Appellantreliesprimarily on statements

made by the FCC in its ruling on predictive dialers. But Appellant

11 See also Lozano v. Twentieth Century Fox Film Corp., 702 F.
Supp. 2d 9 9 9 , 1010-11 (N.D. Ill. 2010) (explaining that violation of
TCPA requires use of equipment with capacity to store or produce
telephonenumbersusingarandom orsequentialnumbergenerator);In
re Jiffy Lube Int’l, Inc. Text Spam Litig., 847 F. Supp. 2d 1253, 1261
(S.D. Cal. 2012) (ATDS musthavethe“‘capacity’”to“‘store, produce, or
callrandomly orsequentially generated telephone numbers’”) (quoting
Satterfield, 569 F.3d at9 51);Ibey v. Taco Bell Corp., No. 12-cv-0583-H ,
2012 U.S. Dist. LEXIS 9 1030, at *9 (S.D. Cal. June 18, 2012)
(dismissing TCPA claim because complaintfailed to allege “thatthe
system usesarandom orsequentialnumbergenera[tor]”).
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misunderstands the FCC’s ruling, which did not (and could not)

eliminate Congress’specific limitations in the ATDS definition.12 The

FCC ruled only that a “predictive dialer” falls within the statutory

definition of an ATDS becauseithadtherequisiterandom orsequential

numbergeneration capacity, even though in practicethatcapacitywas

not used. The Commission did notpurport to eliminate the number

generatorrequirementorotherwisealterthedefinitionofATDS.

The portion of the 2003 FCC Order that Appellant relies on

resolved an issuethatcourtshad notyetdecided— whether“predictive

dialers,” which have the capacity to generate and dial random or

sequentialtelephone numbers, butoperate by simply dialing numbers

12 The few courts that have adopted Appellant’s interpretation
have similarly taken statements made by the FCC about predictive
dialersoutofcontexttoconcludethatacapacitytogeneraterandom or
sequentialnumbersisno longerrequired. See Sterk v. Path, Inc., No.
13-cv-2330, 2014 U.S. Dist. LEXIS 73507, at*10-19 (N.D. Ill. May 30,
2014) (citing In the Matter of Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991 (“2003 FCC Order”), 18 FCC
Rcd. 14,014, 14,09 1-9 3 (2003);In re Rules & Regulations Implementing
the TCPA of 1991 (“2012 FCC Order”), 27 FCC Rcd. 15,39 1, 15,39 2 n.5
(2012));Legg v. Voice Media Grp., Inc., No. 13-cv-62044, 2014 U.S. Dist.
LEXIS 67623, at*9 -11 (S.D. Fla. May16, 2014) (citing2003 FCC Order
at 14,09 1-9 3); Sherman v. Yahoo! Inc., 13-cv-0041, 2014 U.S. Dist.
LEXIS 13286, at*15-20 (S.D. Cal. Feb. 3, 2014) (citing2003 FCC Order
at14,09 1-9 3;In re Rules & Regulations Implementing the TCPA (“2008
FCC Order”), 23 FCC Rcd. 559 , 566 (2008)).
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from a prescribed list, fallwithin Congress’definition ofATDS. See

2003 FCC Order at 14,09 0-9 3.13 The FCC reasoned that because

predictive dialers metthe ATDS definition, itwas irrelevantthatin

practice they dialed numbers from lists, rather than using their

capacitytogeneratenumbersrandomlyorsequentially:

[T]o exclude from these restrictions equipment that use
predictivedialingsoftwarefrom thedefinition of“automated
telephone dialing equipment”simply because itrelieson a
given setofnumbers would lead to an unintended result.
Calls to emergency numbers, health care facilities, and
wireless numbers would be permissible when the dialing
equipmentispaired with predictive dialing software and a
database ofnumbers, but prohibited when the equipment
operatesindependentlyofsuchlistsandsoftwarepackages.

Id. at14,09 2. Accordingly, the FCC found thatpredictive dialers fell

withinthestatutorydefinitionofanATDS. Id. at14,09 3 (“Thereforethe

FCC finds that a predictive dialer falls within the meaning and

statutorydefinition of‘automatictelephonedialingequipment’and the

intentofCongress.”)(emphasisadded).

13 Asthe FCC explained, a predictive dialerisa specifictype of
telemarketing equipment that “uses a complex set of algorithms to
automatically dialconsumers’telephone numbers in a manner that
‘predicts’the time when a consumer will answer the phone and a
telemarketerwillbeavailabletotakethecall. Such softwareprograms
are set up in order to minimize the amount of downtime for a
telemarketer.”2003 FCC Order at14,022 n.31.
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In 2008— while discussing a different issue— the FCC referred

back to the 2003 FCC Order on predictive dialers, but again said

nothing aboutchanging theATDS definition. 2008 FCC Order at566-

67. Instead, itinvoked the statutory ATDS definition. Id. at566. And

more recently, the FCC reaffirmed the number generation capacity

requirement, “emphasiz[ing] that [the ATDS] definition covers any

equipmentth at h as th e specified capacity to generate num bers

and dialthem withouthuman intervention regardlessofwhetherthe

numbersare randomly orsequentially generated orcome from calling

lists.”2012 FCC Order at15,39 2 n.5 (emphasisadded).

If, as Appellant claims, the FCC eliminated the need to

demonstratea capacity togeneratenumbers, theFCC would notkeep

referring to that requirement. In any event, the FCC’s own official

ATDS definition, which itadopted after public notice in the Federal

Register, eliminatesanyalleged ambiguityin theproperinterpretation

of the ATDS requirement. That definition retains the random or

sequential number generator requirement: “The terms automatic

telephonedialingsystem andautodialermeanequipmentwhichhasthe

capacity to store or produce telephone numbers to be called using a
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random or sequentialnum ber generator andtodialsuchnumbers.”

47 C.F.R. §64.1200(f)(2) (emphasis added). Although the FCC has

amended otherofitsTCPA-related definitions— aftergivingnoticeand

a timeperiod priortotheeffectivedate— theFCC hasneveramended

its official ATDS definition to eliminate the random or sequential

numbergenerationcapacityrequirement.

Regardless, becausethatrequirementispartofthestatutorytext,

the FCC hasno authority to change it. See La. Pub. Serv. Comm’n v.

FCC, 476 U.S. 355, 376 (19 86)(“Aswesooftenadmonish, onlyCongress

canrewrite[a]statute.”). Itshouldthereforecomeasnosurprisethatin

theFCC’smostrecentConsumerGuideaddressingtelemarketingcalls,

itexplained that“[a]utodialers can produce, store and dialtelephone

numbers using a random or sequential number generator.” FCC,

Consumer Guide: Unwanted Telephone Calls (June 14, 2013),

http://www.fcc.gov/cgb/consumerfacts/tcpa.pdf. If the FCC had

eliminated the random or sequentialnumber generator requirement,

whywoulditbetellingconsumersotherwise?
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C. Adopting Appellant’s Interpretation Of The ATDS
Definition W ould Lead To Absurd ResultsAnd Render
TheTCPA UnconstitutionallyOverbroad

Interpreting the ATDS definition to coverany equipmentthatis

capable of automatically dialing lists of numbers— as Appellant

proposes— would haveseriousconsequences. Underthatapproach, the

TCPA wouldregulatenearlyeverycallortextfrom asmartphone. Most

smartphones have speed dial, group texting, and text auto-response

capabilities— functionsthatgivethem thecapacitytoautomaticallydial

numbersfrom pre-existing lists, withouta human manually typing in

each number. Accordingly, mostsmartphoneswould qualify asATDSs

underAppellant’sinterpretation, and everycalltheymakeortextthey

send would be subject to the TCPA’s requirements, regardless of

whether it was actually made using the phone’s automatic dialing

capabilities. See 47 U.S.C. § 227(b)(1)(A)(iii) (“Itshallbe unlawfulfor

anyperson . . . tomakeanycall(otherthan foremergencypurposesor

with thepriorexpressconsentofthecalled party) usinganyautomatic

telephonedialingsystem . . . toanytelephonenumberassignedtoa. . .

cellulartelephoneservice. . . .”).
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Thisisnothyperbole: indeed, themostrecentcourttoadoptthe

interpretation thatAppellantproposes acknowledged thatitsubjects

cellphonesto the TCPA. See Sterk, 2014 U.S. Dist. LEXIS 73507, at

*17. Likewise, Appellant’spurported expert, Mr. Snyder, hasconceded

as much in testimony given in this case and elsewhere. See A572-75

(Snyder Tr. at 15:19 -18:6) (testifying that he is not aware of any

technology capable ofsending a text message that would not be an

ATDS under Appellant’s definition);A835-36 (SnyderTr. in Gragg v.

Orange Cab Co., Inc. at 80:25-81:10) (stating that an iPhone

“certainly . . . hastheability to automatically dialtelephonenumbers

en massefrom alistofnumbers,”and thus“fulfillsthedefinition ofan

ATDS withintheTCPA”).

Because mostcourtshave putthe burden on the callerto prove

“prior express consent,” under Appellant’s definition, every non-

emergencycallortextmessagefrom acellphonewouldbeaprimafacie

violation ofthe TCPA. Thisapproach would have profound real-world

consequences. Ordinary consumerswould violatetheTCPA every day,

millionsoftimes, by dialing wrong numbers, by accidentally dialing a

number, and bycallingbusinessesorpeoplefrom whom theycould not
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prove they had obtained priorexpress consentto callusing theircell

phone. That is an absurd result, one far removed from the specific

abusive telemarketing practices Congress intended the TCPA to

combat.

It also would render the TCPA unconstitutionally overbroad.

Courts addressing constitutionaloverbreadth challenges to the TCPA

haverejectedthem byrelyingon thelimitinglanguagein thestatutory

ATDS definition.14 Thatisnoaccident: theUnited Statesrecentlyfiled

abriefdefendingtheconstitutionalityoftheTCPA. In doingso, itsided

with thosecourtsthathaveadopted themorenarrow interpretation of

“automatictelephonedialingsystem.”De Los Santos DOJBr. at8-11 &

n.7. The Governmentcited with approvalHunt v. 21st Mortgage Co.,

which held that to satisfy the statutory definition the equipmentat

issue must “have present capacity, at the time the calls were being

14 See, e.g., Lozano, 702 F. Supp. 2dat1012 (“H ere, thelimitations
ontheprohibitionoftheuseofequipmentwithcertaincapacitiesreflect
that the restriction is not excessive in proportion to the interest it
serves.”(citation omitted));Jiffy Lube, 847 F. Supp. 2dat1261 (holding
that TCPA was not constitutionally overbroad after finding that an
ATDS musthavethe“‘capacity’”to“‘store, produce, orcallrandomlyor
sequentially generated telephone numbers’” (quoting Satterfield, 569
F.3dat9 51)).
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made, tostoreorproduceand callnumbersfrom a numbergenerator.”

De Los Santos DOJBr. at11 n.7 (quoting Hunt v. 21st Mortgage Corp.,

No. 2:12-cv-0269 7, 2:12-cv-269 7, 2013 W L 53200061, at*4 (N.D. Ala.

Sept. 17, 2013)). Italsoreliedon theanalysisofIn re Jiffy Lube, which

found “‘no support for [the proposition] that . . . an iPhone or

Black[]Berry’”isan ATDS, id. at8 (quotingJiffy Lube, 847 F. Supp. 2d

at 1261-62), after concluding that number generation capacity is

required to qualify, Jiffy Lube, 847 F. Supp. 2d at 1261 (citing

Satterfield, 569 F.3dat9 51).15

The De Los Santos court agreed with the United States and

refused to broadly interpretthe TCPA, citing Gragg, Jiffy Lube, the

lowercourt’sdecision here, and othercasesthathave interpreted the

ATDS definition as requiring a capacity to randomly or sequentially

15 The United States’briefis particularly significantbecause it
undermines Appellant’s claim thatthe FCC somehow eliminated the
number generator requirement. W hile the United States surely was
aware ofthe FCC’s statements regarding predictive dialers, notably
absentfrom itsbriefwasany supportforthenotion thattheFCC had
somehow modified the TCPA’s ATDS definition to eliminate the
requirementthatthe equipmentmusthave the capacity to generate
random orsequentialnumbers. Tothecontrary, itrecognized thatthe
TCPA “regulat[es] the ‘capacity’ to store or produce randomly or
sequentiallygeneratednumbers.”De Los Santos DOJBr. at9 n.5.
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generatenumbers. De Los Santos, 2014 U.S. Dist. LEXIS 88711, at*18-

21. Moreover, the court stressed that “[i]f autodialers included

smartphones, or if autodialers included computers, then Defendant

could argueoverbreadth.”Id. at*21. Onlybecausethecourtconstrued

the ATDS definition to require a capacity to generate random or

sequentialnumbers, therewasnoconstitutionalproblem.

De Los Santos isnottheonlycasein which theUnitedStateshas

taken thisposition. In Jiffy Lube, thegovernmentalsointervened and

defended the TCPA against the defendant’s argument that the law

violated theFirstAmendment. See Jiffy Lube DOJBr. In sodoing, the

United States similarly rejected the argumentthatsmartphones and

personalcomputers are ATDSs, stressing thatthese devices lack the

capacity“‘torandomlyorsequentiallygeneratetelephonenumbers.’”Id.

at8 n.6. TheUnitedStatesalsocitedwith approvalahostofcasesthat

held thatan ATDS musthavethiscapacity. See id. at4 & n.3 (citing

Satterfield, Lozano, and Abbas v. Selling Source, No. 09 -cv-3413, 2009

W L 4885571, at *4 (N.D. Ill. Dec. 14, 2009 ) (“The plain text ofthe

statute requires only ‘the capacity’for such random or sequential
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[number] generation, and the implementing regulations impose no

higherburden.”(citationomitted))).

Appellant here advances an ATDS interpretation that

indisputablywouldencompasssmartphonesandpersonalcomputers. In

doing so, Appellantimplicates the serious FirstAmendmentproblem

thatthe courts in De Los Santos, Jiffy Lube, and other courts have

avoided by properly limiting thescopeofan ATDS in accordancewith

Congress’intent. TheCourtshouldrejecttheAppellant’sinterpretation

andavoidrenderingtheTCPA constitutionallyoverbroad.

CONCLUSION

Forthesereasons, AmicisubmitthattheCourtshould affirm the

decision below, and hold thattoqualifyasan ATDS, theequipmentat

issue must have the capacity to generate random or sequential

telephonenumbers.
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