January 30, 2018
Via Electronic Submission
Committee Secretary
Senate Environment and Communications Legislation Committee
Department of the Senate
Parliament House
Canberra ACT 2600
Dear Committee Secretary:
The Computer & Communications Industry Association (CCIA) represents large, medium, and
small companies in the high technology products and services sectors, including Internet products and
services, electronic commerce, computer hardware and software, and telecommunications.1 Our
members’ services and products are used by small businesses, startups, creators, designers, and artists
around the world to create content and reach audiences. CCIA welcomes the opportunity to comment on
the Copyright Amendments (Service Providers) Bill 2017. While it is encouraging that the Australian
government recognizes changes to copyright law are needed, unfortunately the current proposal will
significantly disadvantage Internet services who seek to operate in the Australian market and will impede
creativity and innovation online.
I.

An intermediary liability framework that enables digital trade opens up opportunities
for the Australian Internet economy.

Internet-enabled commerce represents a large and increasingly growing sector of the global
economy. To illustrate, global e-commerce grew from $19.3 trillion in 2012 to $27.7 trillion in 2016 almost a 44% increase (USD).2 Australian small and medium-sized enterprises (SMEs) in particular are
well-poised to take advantage of Internet opportunities. The Internet grants SMEs access to services that
increase the productivity of SMEs and their ability to compete internationally.3 SMEs that heavily utilize
the Internet export twice as much as those who do not and those with high Internet usage increased
productivity by 10%.4 The strength of the Internet-enabled commerce directly affects trade – estimates
link Internet connectivity with increased exports.5 Australian businesses rely on U.S. services to reach
international markets, illustrated by Australian service imports for telecommunications, computer and
information services from the United States. In 2016, these imports amounted to $1,046 million (AUD).6
However, with only a 13.2% growth from 2011-20167 there is clearly an opportunity to expand the
market.
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Future growth of Australian exports will depend on the ability to access and export to
international markets. Predictability is especially critical when companies seek to invest in new markets.
For Internet companies of all sizes, this includes predictable international liability rules that have allowed
them to succeed in markets where policymakers have created liability rules that encourage rapid
innovation and entrepreneurial spirit online. Research has documented a strong relationship between
reliable and robust safe harbours and startup success.8
Australian legislators are poised to take steps that will enable innovation with the review of
Australian copyright laws. Crafting an appropriate intermediary liability framework can expand
Australia’s opportunity for digital trade. Unfortunately, the proposed Copyright Amendments (Service
Providers) Bill 2017 does not achieve this goal. The proposed bill would expand the intermediary
protections to some service providers, including organisations assisting persons with a disability, public
libraries, archives, educational institutions and key cultural institutions — a proposal that effectively
acknowledges that the scope of the current safe harbour is too narrow.9 However, the bill pointedly
leaves out commercial service providers including online platforms. This exclusion overlooks the fact
that many of the non-profit and educational institutions that would be nominally protected by the revised
safe harbour in fact rely heavily on the private sector and contract for digital services from commercial
providers to meet the needs of their constituencies. To extend protection to these institutions while
withholding it from the service providers who in fact serve as the intermediaries renders the proposed
exception largely meaningless. Moreover, the failure to include online services such as search engines
and commercial content distribution services will also harm digital services in Australia and the
opportunity for growth of the domestic startup economy. A comprehensive safe harbour, on the other
hand, would place Australian innovators on equal footing as competitors in other Pacific countries that
have a more robust framework for online services including South Korea and Singapore.
II.

Expanding safe harbour protections is required by Australia’s international obligations
and will open up opportunities for digital trade.

Amending the Copyright Act to extend safe harbours to all service providers would be consistent
with Australia’s obligations under the Australia-U.S. Free Trade Agreement (AUSFTA).
Article 17.11.29 of AUSFTA requires the parties to introduce limitations on the liability of
providers of Internet services for copyright infringement. The safe harbours in Article 17.11.29 address
four separate Internet functions or activities identified. Those distinct activities are: 1) transmission,
routing, or providing connections (“mere conduit”); 2) automatic caching; 3) storage (“hosting”); and 4)
referring or linking to an online location.
AUSFTA requires that these four safe harbours extend to “service providers.” Article 29(b)(xii)
provides two different meanings for two different types of “service provider.” For the mere conduit
functions, “service provider” means “a provider of transmission, routing, or connections for digital online
communications without modification of their content between or among points specified by the user of
the material of the user’s choosing.” For the functions of caching, storage, and referring or linking users
to an online location, “service provider” more generally means “a provider or operator of facilities for
online services or network access.”
However, the Australian implementation of this safe harbour obligation, codified at sections
116AA et seq. of the Copyright Act 1968, applies only to “carriage service providers” rather than
“service providers.” Sections 7 and 87 of the Telecommunications Act 1997 define a “carriage service
provider” as a provider to the public of a service for carrying communications by means of guided and/or
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unguided electromagnetic energy.10 In essence, the existing scheme provides safe harbours only to part of
one of the two categories of service providers required by AUSFTA—providers of mere conduit services
to the public. The definition of carriage service provider excludes both 1) providers of conduit services to
a limited universe of users (e.g., a college’s students); and 2) providers of facilities for online services that
do not also provide conduit services to the public (e.g., a search engine or a web host).
The Australian government has recognized this inconsistency in multiple proceedings11 with
some proposals properly expanding the safe harbours to include the necessary functions.12 Unfortunately,
these proposals were tabled. The proposed Copyright Amendments Bill (Service Providers) 2017 will not
bring Australian copyright law into compliance with AUSFTA through its narrow extension to certain
organisations.
III.

Expanding the safe harbours to meet international commitments will not promote
piracy.

Rightsholders have argued that expansion of these safe harbours would lead to mass piracy. This
argument fails to recognize the record of success of both online innovators and content creators in
markets with robust safe harbours. Reports show that the U.S. safe harbour framework—which is
available to all online service providers—has enabled the production of music, movies, books, and video
games which are exported all over the world.13 This is why many companies, artists, designers, and
consumers have urged Australia to meet its commitments regarding safe harbour protections.14
IV.

Conclusion

The expansion of safe harbours under Australian copyright law should extend to all service
providers, consistent with the obligations under the AUSFTA and international norms. This change will
open up opportunities for digital trade in Australia and enable local creators and innovators online.

Respectfully submitted,
Matthew Schruers
Vice President, Law & Policy
Computer & Communications Industry Association
655 Fifteenth Street NW, Suite 410
Washington, DC 20005
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