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L INTRODUCTION

1. In this Notice of Proposed Rulemaking (NPRM), we commence a broad examination of the
regulatory framework to apply to price cap local exchange carriers’ (LECs) interstate special access
services after June 30, 2005. In conducting this examination, we seek comment on the special access
regulatory regime that should follow the expiration of the CALLS plan,' including whether to maintain or
modify the Commission’s pricing flexibility rules for special access services.2

2. On May 31, 2000, the Commission adopted the five-year CALLS plan that set forth, inter
alia, the interstate access charge regime for special access services for price cap carriers.” The
Commission found that the special access rates for each year of the plan were reasonable.* The CALLS
plan was intended to run until June 30, 2005, but will continue after this date until the Commission adopts
a subsequent plan. In this NPRM we seek comment on what steps the Commission should take to ensure
that rates for special access services remain just and reasonable after the expiration of the CALLS plan.

3. Although we typically do not examine a single interstate access charges basket (e.g., special
access) separate from the other baskets (e.g., common line, switched access, transport), we find that the
increased importance of special access services relative to other access services warrants the initiation of
a rulemaking proceeding specific to interstate special access charges. Notably, business customers,
commercial mobile radio service (CMRS) providers, interexchange carriers (IXCs), and competitive
LECs all use special access services as a key input in many of their respective service offerings.

! See Access Charge Reform, CC Docket Nos. 96-262, 94-1, 99-249, 96-45, Sixth Report and Order in CC Docket
Nos. 96-262 and 94-1, Report and Order in CC Docket No. 99-249, Eleventh Report and Order in CC Docket No.
96-45, 15 FCC Red 12962 (2000) (CALLS Order), aff'd in part, rev'd in part, and remanded in part, Texas Office of
Public Util. Counsel v. FCC, 265 F.3d 313 (5® Cir. 2001), cert. denied, Nat'l Ass'n of State Util. Consumer
Advocates v. FCC, 535 U.S. 986 (2002), on remand, Access Charge Reform, CC Docket Nos. 96-262, 94-1, 99-249,
96-45, Order on Remand, 18 FCC Rcd 14976 (2003). See also Cost Review Proceeding for Residential and Single-
Line Business Subscriber Line Charge (SLC) Caps, CC Docket Nos. 96-262, 94-1, Order, 17 FCC Rcd 10868
(2002), aff’d, Nas'l Ass'n of State Util. Consumer Advocates v. FCC, 372 F.3d 454 (D.C. Cir. June 29, 2004),

2See 47 CF.R. §5 69.701 ez seq.; Access Charge Reform, CC Docket Nos. 96-262, 94-1, 98-63, 98-157, Fifth
Report and Order and Further Notice of Proposed Rulemaking, 14 FCC Rcd 14221, 14224-25, 14232-33, 14234-35,
14257-310, paras. 1-4, 19, 24-26, 67-175 (1999) (Pricing Flexibility Order), aff'd WorldCom v. FCC, 238 F.3d 449
({D.C. Cir. 2001).

3 See CALLS Order, 15 FCC Rcd at 13014-39, paras. 129-184. CALLS stands for the Coalition for Affordable
Local and Long Distance Service and consisted of AT&T, Bell Atlantic, BellSouth, GTE, SBC, and Sprint. /d. at
12964, para. 1.

4 See id., 15 FCC Red at 12978-79, para, 41; see also 47 U.S.C. § 201(b) (“Ali charges . . . for and in connection
with [interstate or foreign] communication service, shall be just and reasonable, and any such charge . . . that is
unjust or unreasonable is hereby declared to be unlawful . ..").
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Moreover, from 1991 (the first year of federal price cap regulation) to 2003, annual revenues from Bell
Operating Company (BOC) interstate special access services increased from $2.5 billion to $13.5, and
BOC special access revenues as a percentage of all BOC interstate operating revenues increased from
12.8 percent to 45.4 percent.’ The Commission commenced a comprehensive rulemaking proceeding in
2001 to reform intercarrier compensation, including an examination of the appropriate rate levels and rate
structures for, inter alia, interstate switched access services.® In 2004, numerous industry groups and
other interested parties submitted intercarrier compensation reform proposals in that proceeding,” and we
will issue a further notice seeking comment on those proposals in the near future.

4. To ensure that our examination of the special access charge rules is sufficiently broad to
establish the appropriate regulatory regime post-CALLS, we seek comment not only on traditional price
cap issues, but also on the Commission’s special access pricing flexibility rules. In 1999, the
Commission established certain criteria under which price cap carriers may obtain the authority to provide
special access services using more flexible contract tariffs, rather than standard, one-size fits all price cap
tariffs.® The Commission found that, using collocation by competitive carriers as predictive evidence of
irreversible market entry, price cap LECs that meet certain evidentiary triggers may obtain pricing
flexibility relief from our price cap rules.’

5. As part of our review of the pricing flexibility rules, which were adopted, in part, based on
the Commission’s predictive judgment, we will examine whether the available marketplace data support
maintaining, modifying, or repealing these rules. We note that we are committed to re-examine
periodically rules that were adopted on the basis of predictive judgments to evaluate whether those
judgments are, in fact, corroborated by marketplace developments.'® Because we are undertaking an
examination of the appropriate post-CALLS special access regime, we deem it appropriate at this time
also to seek comment on whether actual marketplace developments support the predictive judgments that
underlie the special access pricing flexibility rules." We note that parties have already provided

3 See ARMIS 43-01, Table 1, Cost and Revenue, Rows 1090, 1290, columns h, 5.

8 See Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed
Rulemaking, 16 FCC Rcd 9610 (2001) (Intercarrier Compensation NPRM).

7 See, e.g., Regulatory Reform Proposal of the Intercarrier Compensation Forum, October S, 2004 (ICF Proposal),
attached to Letter from Gary M. Epstein and Richard R. Cameron, Counsel for the Intercarrier Compensation
Forum, to Marlene H. Dortch, Sec’y, Federal Communications Commission, CC Docket No. 01-92, Tab A (filed
Oct. 5, 2004).

8 See 47 C.F.R. §§ 69.701 et seq.; Pricing Flexibility Order, 14 FCC Red at 14257-312, paras. 67-178; see also infra
section I.B.

® Pricing Flexibility Order, 14 FCC Red at 14261-81, 14288-302, paras. 77-107, 121-56; see also infra section IL.B,

'* See, e.g., Aeronautical Radio, Inc. v. FCC, 928 F.2d 428, 445 (D.C. Cir. 1991) (deferring to the Commission’s
predictive judgment “with the caveat, however, that, should the Commission’s predictions . . . prove erroneous, the
Commission will need to reconsider its [decision] in accordance with its continuing obligation to practice reasoned
decisionmaking” [sic]) (emphasis in original); Cellnet Communications, Inc. v. FCC, 149 F.3d 429, 442 (6™ Cir.
1998) (deferring to the Commission’s predictions about the level of competition, but stating that, if the predictions
do not materialize, the Commission “will of course need to reconsider its [decision] in accordance with its
continuing obligation to practice reasoned decision-making”).

"' Although we choose to examine marketplace developments, we reject AT&T"s contention that we are required to
do so at this time. AT&T Corp. Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange
Carrier Rates for Interstate Special Access Services, RM-10593, Petition for Rulemaking at 6-7, 35-36 (filed Oct.
15, 2002) (AT&T Petition for Rulemaking). Congress has not “provided a timetable or other indication of the speed
with which it expects the agency to proceed” on rulemaking requests. See Telecommunications Research Action
Center v. FCC, 750 F.2d 70, 80 (D.C. Cir. 1984).
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conflicting data and analysis on this issue in response to the AT&T Petition for Rulemaking.'* We seek
additional data, as detailed below," and we incorporate the record already compiled in response to that
petition into this proceeding.

6. Because we incorporate that record and address the AT&T petition here, we also respond to
AT&T’s request for interim relief. AT&T claims that, despite the BOCs satisfying the pricing flexibility
triggers in many markets and the Commission’s prediction that this would serve as indicia of competitive
market entry, competitive entry has not occurred.* It contends, moreover, that the BOCs have used
pricinF flexibility to maintain or raise rates, not to lower rates in response to predicted competitive
entry.” It thus asserts that the BOCs’ special access rates are at supracompetitive levels.'® To remedy
these alleged problems, AT&T requests that we initiate a rulemaking."” It also asks that we reinitialize
Phase II pricing flexibility special access rates at an 11.25 percent rate of return, and impose a temporary
moratorium on further pricing flexibility applications.” As we explain infra in section HI.C, we deny
AT&T’s request to re-initialize special access rates and to impose a moratorium on consideration of
further pricing flexibility applications. We also seek comment on whether we should adopt any interim
requirements in the event that the Commission is unable to conclude this NPRM in time for any adopted
rule changes to be implemented in the 2005 annual tariff filings.

18 BACKGROUND

7. To recover the costs of providing interstate access services, price cap LECs charge IXCs,
competitive LECs, CMRS providers, and end users for access services in accordance with our Part 61 and
Part 69 access charge rules.”” There are two basic categories of access services: special access services
and switched access services. Special access services do not use local switches; instead they employ
dedicated facilities that run directly between the end user and the IXC's point of presence (POP) or
between two discrete end user locations.”® Switched access services, on the other hand, use local
exchange switches to route originating and terminating interstate toll calls.?'

8. Charges for special access services generally are divided into channel termination charges
and channel mileage charges. Channel termination charges recover the costs of facilities between the
customer's premises and the LEC end office and the costs of facilities between the IXC POP and the LEC
serving wire center.”> Channel mileage charges recover the costs of facilities (also known as interoffice
facilities) between the serving wire center and the LEC end office serving the end user. The special

"2 See infra section I1.C,

13 See infra section II1.B.

¥ AT&T Petition for Rulemaking at 2, 6-7, 11-13, 20, 25-32.

B1d. at 11-13,

16 1d. at 1-6, 20, 34-35.

"1d at1,5-7.

¥ 1d, at 6, 39-40.

% 47 CF.R. Parts 61 (access charge rate levels), 69 (access charge rate structures).

% A POP is the physical point where an IXC connects its network with the LEC network.
%! See Pricing Flexibility Order, 14 FCC Red at 14226, para. 8.

2 uServing wire center means the telephone company central office designated by the telephone company to serve
the geographic area in which the interexchange carrier or other person’s point of demarcation is located.” 47 C.F.R.
§ 69.2(1r).
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access rates for price cap incumbent LECs are currently subject to two pricing regimes — price caps and
pricing flexibility.”

A. Price Cap Regulation
1. History

9. Through the end of 1990, interstate access charges were governed by "rate-of-return"
regulation, under which incumbent LECs calculated their access rates using projected costs and projected
demand for access services.” An incumbent LEC was limited to recovering its costs plus a prescribed
return on investment. It also was potentially obligated to provide refunds if its interstate rate of return
exceeded the authorized level. Thus, a rate of return regulatory structure bases a firm's allowable rates
directly on the firm’s reported costs and was thus subject to criticisms that it removed the incentive to
reduce costs and improve productive efficiency.”

10. Consequently, in 1991 the Commission implemented a system of price cap regulation that
altered the manner in which the largest incumbent LECs (often referred to today as price cap LECs)
established their interstate access charges.”® The Commission's price cap plan for LECs was intended to
avoid the perverse incentives of rate-of-return regulation in part by divorcing the annual rate adjustments
from the performance of each individual LEC, and in part by adjusting the cap based on actual industry
productivity experience.”

11. In contrast to rate-of-return regulation, which limits the profits an incumbent LEC may earn,
price cap regulation focuses primarily on the prices that an incumbent LEC may charge and the revenues
it may generate from interstate access services, The access charges of price cap LECs originally were set
at levels based on the rates that existed at the time they entered price caps. Their rates have, however,
been limited over the course of price cap regulation by price indices that are adjusted annually pursuant to
formulae set forth in our Part 61 rules. The price cap formula traditionally included a productivity factor
(the “X-factor”) that represented the extent to which the overall LEC productivity growth rate could be
expected to exceed the productivity growth rate of the economy as a whole. Price cap carriers whose
interstate access charges are set by these pricing rules are permitted to earn returns significantly higher, or
potentially lower, than the prescribed rate of return that incumbent LECs are allowed to earn under rate-
of-return rules. Price cap regulation encourages incumbent LECs to improve their efficiency by
harnessing profit-making incentives to reduce costs, invest efficiently in new plant and facilities, and
develop and deploy innovative service offerings, while setting price ceilings at reasonable levels.”* In the

B See Pricing Flexibility Order, 14 FCC Red at 14227, para. 10.

# Since 1981, the Commission has allowed certain smaller incumbent LECs to base their access rates on historic,
rather than projected, cost and demand. See 47 C.F.R. § 61.39,

 See CALLS Order, 15 FCC Red at 12968, paras. 13, 15.

% The Commission required price cap regulation for the BOCs and GTE, and permitted other LECs to elect price
cap regulation voluntarily, provided that all their affiliates also convert to price cap regulation and that they
withdraw from the pools administered by the National Exchange Carrier Association (NECA). Policy and Rules
Concerning Rates for Dominant Carriers, CC Dacket No. 87-313, Second Report and Order, 5 FCC Red 6786,
6818-20, paras. 257-59 (1990) (LEC Price Cap Order), aff’d Nat'l Rural Telecom Ass'n v. FCC, 988 F.2d 174 {d.C.
Cir. 1993). Most rural and small LECs elected to remain subject to rate-of-return regulation.

% See CALLS Order, 15 FCC Rcd at 12968, para. 14,

% The price cap regulations also give incumbent LECs greater flexibility in determining the amount of revenues that
may be recovered from a given access service. The price cap rules group services together into different baskets,
service categories, and service subcategories. The rules then identify the total permitted revenues for each basket or
category of services. Within these baskets or categories, incumbent LECs are given some discretion to determine

1 998 (continued....)
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short run, the behavior of individual companies has no effect on the prices they are permitted to charge,
and they are able to keep any additional profits resulting from reduced costs. This creates an incentive to
cut costs and to produce efficiently. In this way, price caps act as a transitional regulatory scheme until
the advent of actual competition makes price cap regulation unnecessary.”?

12. Although price cap regulation diminished the direct link between changes in allocated
accounting costs and change in prices, it did not sever the connection between accounting costs and prices
entirely. Rather, because the rates to which the price cap formulae were originally applied resulted from
rate-of-return regulation, overall price cap LEC interstate revenue levels continued generally to reflect the
accounting and cost allocation rules used to develop access charges.® Moreover, earnings remain
relevant to price cap regulation on several respects. First, price cap indices may be adjusted upward if a
price cap carrier earns returns below a specified level in a given year (referred to as a “low-end”
adjustment).*’ Second, a price cap LEC may petition the Commission to set its rates above the levels
permitted by the price cap indices based on a showing that the authorized rate levels will produce
earnings that are so low as to be confiscatory (referred to as an “above-cap filing”).*> Third, in the past,
all or some price cap LECs were required to "share," or return to ratepayers, earnings above specified
levels. This sharing requirement was eliminated in 19973

13. With the passage of the Telecommunications Act of 1996 (1996 Act),* the Commission
determined that it was necessary to undertake substantial access charge reform.®* In 1997 in the Access
Charge Reform Order, for example, the Commission instituted reforms that changed the manner in which
price cap LECs recover access costs by aligning the rate structure more closely with the manner in which
costs are incurred.® The Commission stated, moreover, that it would rely on competition as the primary
method for bringing about cost-based access charges.”’ It anticipated creating, in a later stage of access

(...continued from previous page)

the portion of revenue that may be recovered from specific services. Subject to certain restrictions, this flexibility
allows incumbent LECs to alter the rate level associated with a given service. CALLS Order, 15 FCC Red at 12963-
69, para. 16 n.15.

¥ See id., 15 FCC Red at 12968-69, para. 16 (citing Price Cap Performance Review for Local Exchange Carriers,
Second Further Notice of Proposed Rulemaking in CC Docket No. 94-1, Further Notice of Proposed Rulemaking in
CC Docket No. 93-124, and Second Further Notice of Proposed Rulemaking in CC Docket No. 93-197, 11 FCC Red
858, 862, paras. 5-6 (1995) (Price Cap Second FNPRM)).

% See id., 15 FCC Red at 12968, para. 17.

3 See id. In 1999, the low-end adjustment was eliminated for those LEC:s that receive and exercise pricing
flexibility. See infra section I1.B.

32 See CALLS Order, 15 FCC Red at 12968, para. 17.

3 See id. (citing Price Cap Performance Review for Local Exchange Carriers, Fourth Report and Order in CC
Docket No. 94-1 and Second Report and Order in CC Docket No. 96-262, 12 FCC Red 16642, 16991, 16700-03,
paras. 127, 148-55 (1997) (1997 Price Cap Review Order), aff'd in part, rev'd in part, United States Telecom Ass’n
v. FCC, 188 F.3d 521 (D.C. Cir. 1999)).

¥ Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996). The 1996 Act amended the
Communications Act of 1934, 47 U.S.C. § 151 er seq. We refer to these Acts collectively as the “Communications
Act.”

% See CALLS Order, 15 FCC Red at 12969-70, para. 18.

% Access Charge Reform, CC Docket Nos. 96-262, 94-1, 91-213, 95-72, First Report and Order, 12 FCC Red
15982, 16007-34, paras. 67-122 (1997) (Access Charge Reform Order), aff'd Southwestern Bell Tel, Co. v. FCC,
153 F.3d 523 (8" Cir. 1998).

37 Access Charge Reform Order, 12 FCC Red at 16001-02, para.44.
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reform, a mechanism whereby it would lessen, and eventually eliminate, rate regulation as competition
developed.® To the extent that competition did not fully achieve the goal of moving access rates toward
costs, the Commission reserved the right to adjust rates in the future to bring them into line with forward-
looking costs.® To assist in that effort, the Commission said it would require price cap LECs to start
forw%d-looking cost studies no later than February 8, 2001 for all services then remaining under price
caps.

2. The CALLS Plan

14. Subsequently, in 2000, after a comprehensive examination of the interstate access charge and
universal service regulatory regimes for price cap carriers, the Commission adopted the industry-proposed
CALLS plan.*' This plan represents a five-year interim regime designed to phase out implicit subsidies
and (as it pertains to access charges) to move towards a more market-based approach to ratesetting.*> In
adopting the CALLS plan, the Commission offered price cap carriers the choice of completing the
forward-looking cost studies required by the Access Charge Reform Order or voluntarily making the rate
reductions required under the five-year CALLS plan.”® The Commission permitted carriers to defer the
planned forward-looking cost studies in favor of the CALLS plan because it found the plan to be “a
transitional plan that move[d] the marketplace closer to economically rational competition, and it [would]
enable [the Commission], once such competition develops, to adjust our rules in light of relevant
marketplace developments.™ Al price cap carriers opted for the CALLS plan.*

15. The CALLS plan separated special access services into their own basket and applied a
separate X-factor to the special access basket.* The X-factor under the CALLS plan, unlike under prior
price cap regimes, is not a productivity factor. Rather, it represents “a transitional mechanism . . . to
lower rates for a specified period of time for special access.”™ The special access X-factor was 3.0
percent in 2000 and 6.5 percent in 2001, 2002, and 2003. In addition to the X-factor, access charges
under CALLS are adjusted for inflation as measured by the Gross Domestic Product-Price Index (GDP-
PI).® For the final year of the CALLS plan (July 1, 2004 - June 30, 2005), the special access X-factor is
set equal to inflation, thereby freezing rate levels. Thus, absent the implementation of a new price cap
regime post-CALLS, price cap LECs’ special access rates will remain frozen at 2003 levels (unless any

% Id., 12 FCC Red at 16003, paras. 48-49.

¥ Id., 12 FCC Red at 16002-03, para. 47.

“ 1d., 12 FCC Red at 16003, para. 48; see CALLS Order, 15 FCC Red at 12970, para. 20,
‘' CALLS Order, 15 FCC Red 12962.

* See id., 15 FOC Red at 12965, 12977-79, paras. 4, 36-42.

“ 1d., 15 FCC Red at 12974, 12983-86, paras. 29, 56-62.

“ 1d., 15 FCC Red at 12977, para. 36.

“S See Petition for Forbearance of lowa Telecommunications Services, Inc. d/b/a lowa Telecom Pursuant to 47
U.S.C. § 160(c) from the Deadline for Price Cap Carriers to Elect Access Rates Based on the CALLS Order or a
Forward Looking Cost Study, CC Docket No. 01-131, Order, 17 FCC Red 24319, 24320, at para. 3 (2002).

4 CALLS Order, 15 FCC Red at 12974-75, 13033-34, paras. 30, 172. The CALLS plan also retained the low-end
adjustment for price cap LECs, /d. at 13038, para. 182.

*'1d., 15 FCC Red at 13028, para. 160.
“ 1d., 15 FCC Red at 13038, para. 183.

® Jd., 15 FCC Red at 13025, para. 149. Because rates are both reduced by and increased by the inflation rate, they
are effectively frozen. See infra para. 30.
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exogenous cost adjustments are necessary).® The Commission hoped that, by the end of the five-year

CALLS plan, competition would exist to such a degree that deregulation of access charges for price cap
LECs would be the next logical step.”'

B.  Pricing Flexibility

16. Pursuant to the pro-competitive, deregulatory mandates of the 1996 Act, in 1996 the
Commission began exploring whether and how to remove price cap LECs’ access services from price cap
and tariff regulation once they are subject to substantial competition.” Three years later, in 1999, the
Commission adopted the Pricing Flexibility Order to ensure that the Commission’s interstate access
charge regulations did not unduly interfere with the operation of interstate access markets as competition
developed in those markets.”> The Commission developed competitive triggers designed to measure the
extent to which competitors had made irreversible, sunk investment in collocation and transport
facilities.> Price cap carriers that satisfy those triggers may obtain the pricing flexibility to offer special
access services at unregulated rates through generally available and individually negotiated tariffs (i.e.,
contract tariffs).%

17. Pricing flexibility permits the LEC to enter into more individualized relationships with its
special access customers. Pricing flexibility may be obtained by price cap LECs in two separate phases,
each on a Metropolitan Statistical Area (MSA) basis. Under Phase I relief, a price cap carrier may offer
volume and term discounts and contract tariffs for interstate special access services unconstrained by the
Commission’s Part 61 rate level rules and Part 69 rate structure rules.® To protect those customers that
may lack competitive alternatives, however, the price cap LEC must continue to offer its generally
available, price cap constrained (i.e., subject to both Part 61 and Part 69) tariff rates for these services.”’
Under Phase II relief, a price cap carrier may file individualized special access contract tariffs, subject
only to continuing to make available generalized special access tariff offerings.”® Neither the contract

% 47 CER. § 61.45(M)X1)(iv) (“Starting in the 2004 annual filing, X shall be equal to GDP-PI for the special access
basket.”),

51 CALLS Order, 15 FCC Red at 12977, para. 35.

52 See Access Charge Reform, CC Docket Nos. 96-262, 94-1, 91-213, 96-263, Notice of Proposed Rulemaking,
Third Report and Order, and Notice of Inquiry, 11 FCC Rcd 21354, 21357-58, 21363, paras. 1, 15 (1996) (Access
Charge NPRM, Order, and NOI).

53 Pricing Flexibility Order, 14 FCC Red at 14224, para. 1.
5% Id., 14 FCC Red at 14261, paras. 77-83.

55 1d., 14 FCC Red 14287-94, 14301-02, paras. 122-33, 153-55. Although the Commission developed pricing
flexibility triggers for both special access and switched access services, we address only special access services in
this NPRM.

3 To obtain Phase I relief for interstate special access services other than channel terminations between a LEC end
office and an end user’s customer premises, a price cap LEC must demonstrate that unaffiliated competitors have
collocated in at least 15 percent of the LEC’s wire centers within an MSA or collocated in wire centers accounting
for 30 percent of the LEC's revenues from these services within the MSA. To obtain Phase I pricing flexibility for
channe! terminations between a LEC end office and a customer premises, the LEC must demonstrate that
unaffiliated competitors have collocated in at least 50 percent of the LEC’s wire centers within an MSA or
collocated in wire centers accounting for 65 percent of the LEC’s revenues from these services within the MSA. 47
C.FR. §§ 69.709, 69.711; Pricing Flexibility Order, 14 FCC Red at 14235-36, 14273-77, paras. 24, 93-99.

57 Pricing Flexibility Order, 14 FCC Red at 14235-36, para. 24.

38 To obtain Phase II relief for special access services other than channel terminations to end users, the trigger
thresholds are unaffiliated collocation in 50 percent of the LEC's wire centers or in wire centers accounting for 65
percent of the LEC’s revenues from these services within the MSA. For channel terminations to end users, the

(continued....)
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tariffs nor the general offerings are constrained by our Part 61 or our Part 69 rules.” A LEC that obtains
and exercises pricing flexibility (Phase I or IT) for any MSA is precluded, at the holding company level,
from applying for a low-end adjustment.®

18. The Commission adopted pricing flexibility to provide regulatory relief for special access
services coincident with the development of competition for these services.® It determined that, “because
regulation is not an exact science,” it could not time the grant of pricing flexibility relief to coincide
precisely with the introduction of interstate special access alternatives for every end user.®* The
Commission further determined that, in light of the showing necessary to satisfy the triggers, the costs of
delaying regulatory relief outweighed the risks of granting relief too soon.*® In particular, the
Commission found that the triggers would accurately predict the existence of competitive pressures that
would discipline interstate special access rates.** It thus explained that “[t]he pricing flexibility
framework . . . is designed to grant greater flexibility to price cap LECs as competition develops, while
ensuring that: (1) price cap LECs do not use pricing flexibility to deter efficient entry or engage in
exclusionary pricing behavior; and (2) price cg) LECs do not increase rates to unreasonable levels for
customers that lack competitive alternatives.” On February 2, 2001, the D.C. Circuit upheld the Pricing
Flexibility Order, finding that the Commission made a reasonable policy determination and sufficiently
explained its basis for doing s0.%

C. AT&T’s Petition for Rulemaking

19. On October 15, 2002, AT&T Corp. filed a petition for rulemaking essentially requesting that
the Commission revoke the pricing flexibility rules and revisit the CALLS plan as it pertains to the rates
that price cap LECs, and the BOCs in particular, charge for special access services.”” AT&T claims that
the pricing flexibility triggers fail to predict price-constraining competitive entry and, rather, that
significant competitive entry has not occurred.®® It further contends that, based on Automated Reporting
Management Information System (ARMIS) data, the BOCs’ interstate special access revenues more than
tripled, from $3.4 billion to $12.0 billion, between 1996 and 2001 and that their returns on special access
services were between 21 and 49 percent in 2001.% Further, AT&T states that, in every MSA for which

(...continued from previous page)

Phase II thresholds are unaffiliated collocation in 65 percent of the LEC’s wire centers or in wire centers accounting
for 85 percent of the LEC's revenues for these services. 47 C.F.R. §§ 69.709, 69.711: Pricing Flexibility Order, 14
FCC Red at 14235, 14298-300, paras. 25, 146-52.

% Pricing Flexibility Order, 14 FCC Red at 14235, 14301-02, paras, 25, 153-55.
®Id., 14 FCC Red at 14304-07, paras. 162-68.

% Id., 14 FCC Red 14224-25, 14271-72, 14297-98, paras, 2, 90, 144,

“ Id., 14 FCC Red at 14297-98, para. 144,

S1d.

1.

% 1d., 14 FCC Red at 14225, para. 3.

% WorldCom v. FCC, 238 F.3d 449, 452 (D.C. Cir. 2001).

" AT&T Petition for Rulemaking at 1, 6, 39-40. Competitive LECs and telecommunications users generally support
the AT&T Petition for Rulemaking. See, e.g., Ad Hoc Telecommunications Users Committee Comments at 1-7;
American Petroleum Institute Comments at 1-5; AT&T Wireless Comments at 1-7; PacTec Comments at 1-6;
WorldCom Comments at 1-14.

% AT&T Petition for Rulemaking at 2, 6-7, 11-13, 20, 25-32.
® Id. at 34, 8-9, 14,
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pricing flexibility was granted, BOC special access rates either remained flat or increased.” Thus, AT&T
contends both that the predictive judgment at the core of the Pricing Flexibility Order has not been
confirmed by marketplace developments, and that BOC special access rates are at supracompetitive levels
that are unjust and unreasonable in violation of section 201 of the Communications Act.”' Because the
predictive judgment has proven wrong, AT&T asserts, the Commission is compelled to revisit its pricing
flexibility rules in a rulemaking proceeding.” During the pendency of this rulemaking, AT&T requests
that we grant interim relief (1) reducing the rates for all special access charges subject to Phase II pricing

flexibility to the rates that an 11.25 percent rate of return would generate, and (2) imposing a pricing
flexibility moratorium.”

20. Price cap LECs generally oppose the AT&T Petition for Rulemaking. They claim that their
special access rates are reasonable and therefore lawful, that there is robust competition in the special
access market, that the collocation-based triggers are an accurate metric for competition, and that the data
relied upon by AT&T are unreliable in the context used by AT&T.™ SBC notes that AT&T only
provided (and could only provide) data from a single year (2001) that post-dates the initial
implementation of Phase I pricing flexibility in 2001, and SBC and Verizon claim that ARMIS data are
not designed to evaluate the reasonableness of rates.”® The BOCs contend, moreover, that special access
revenues per line declined between 1996 and 2001.”

21. On November 6, 2003, AT&T filed a petition for mandamus with the D.C. Circuit, requesting
the court to direct the Commission to act on its rulemaking petition and to grant the interim relief
sought.”® On March 23, 2004, the court on its own motion referred the mandamus petition to a merits
panel.” On July 1, 2004, the Commission submitted its brief to the court.®® The court heard oral
argument on the mandamus petition on October 21, 2004. Subsequently, the court held the matter in
abeyance, requiring that the Commission provide it with a status report on December 1, 2004, and on

®1d, at 11-13.
" 1d. at 1-6, 20, 34-35.
2 Id. at 6-7, 35-36.

™ Id. at 6, 39-40. AT&T also requests that we exempt special access purchasers that take advantage of this relief (if
granted) from any early termination liabilities. /d. at 6, 40,

™ See, e.g., SBC Opposition at 10-13, 19, 22-24; Verizon Opposition at 9-10, 13-14, 17, 21.
5 SBC Opposition at 16,
76 [d. at 22; Verizon Opposition at 21.

™ E.g., SBC Opposition at 23-24, Declaration of Alfred E. Kahn and William E. Taylor at 15. We note that the
Declaration of Alfred E. Kahn and William E. Taylor was attached separately to the BellSouth Opposition, the
Qwest Opposition, the SBC Opposition, and the Verizon Opposition. We therefore refer to it as the “Kahn/Taylor
Decl.,” without reference to a particular party, throughout the remainder of this NPRM.

8 AT&T Corp., et al., D.C. Circuit Case No. 03-1397, Petition for a Writ of Mandamus (filed Nov. 6, 2003). The
following parties jointly submitted the mandamus petition with AT&T: AT&T Wireless, The CompTel/ASCENT
Alliance, eCommerce and Telecommunications Users Group, and The Information Technology Association of
America.

T AT&T Corp., et al., D.C. Circuit Case No. 03-1397, Order (March 23, 2004).
RATLT Corp., et al., D.C. Circuit Case No. 03-1397, Brief for Federal Communications Commission (filed July 1,

2004).
2003



Federal Communications Commission FCC 05-18

February 1, 2005.%' The Commission provided the court with the required status report on December 1,
2004.%

III.  DISCUSSION

22, Given the importance of special access services to carriers and customers alike, we
commence this proceeding to seek comment on the interstate special access regime that we should put in
place post-CALLS. To ensure that our examination is complete, we also seek comment on whether, as
part of that regime, we should maintain, modify, or repeal the Commission’s pricing flexibility rules.
Finally, because this proceeding likely will not be completed in time for a new special access regime to be
implemented in the 2005 annual access tariff filings, we seek comment on whether interim relief may be
warranted and, if so, under what circumstances.

23. As a threshold matter, we request that any party that comments on the appropriate post-
CALLS special access regulatory regime and/or that proposes the Commission alter in any way the
existing pricing flexibility rules include in its comments specific language that would codify its proposed
special access regulatory regime and/or its proposed pricing flexibility rule change(s).*

A. Interstate Special Access Rates of Price Cap LECs Post-CALLS

24. The first step in establishing the post-CALLS special access rate regulatory regime is to
determine the type of rate regulation, if any, that should apply. We tentatively conclude that we should
continue to regulate special access rates under a price cap regime and that the price cap regime should
continue to include pricing flexibility rules that apply where competitive market forces constrain special
access rates. This approach will allow the market to determine rates where competitive market forces
exist, while protecting special access consumers from unreasonable rates where competition is lacking.
Such a regime, we tentatively conclude, would result in just and reasonable rates as required under section
201 of the Communications Act.* We seek comment on these tentative conclusions.

25. Consistent with these tentative conclusions, in this section we discuss the major issues with
respect to implementing a price cap method to regulate special access rates and seek comment on how to
resolve these issues. In section IILB, infra, we discuss and seek comment on the appropriate pricing
flexibility aspects of a price cap regime.

1. Changes in the Special Access Market
26. Special access services have significant economies of scale and scope. Most of the cost of

providing a special access line is in the support structure, i.e., the trenches, manholes, poles, and conduits,
the rights-of-way, and the access to buildings, not in the fiber strand or copper wires that share the support

S AT&T Corp., et al, D.C. Circuit Case No. 03-1397, Order (Oct. 25, 2004) (holding the matter in abeyance and
requiring the Commission submit a status report on Dec. 1, 2004); AT&T Corp., et al., D.C. Circuit Case No. 03-
1397, Order (Dec. 8, 2004) (continuing to hold the matter in abeyance and requiring the Commission to submit a
second status report on Feb. 1, 2005).

% AT&T Corp., e al., D.C. Circuit Case No. 03-1397, Status Report of Federal Communications Commission (filed
Dec. 1, 2004).

B For example, in support of the CALLS proposal, the CALLS members submitted specific proposed rule changes.
See, e.g., Access Charge Reform, CC Docket Nos. 96-262, 94-1, 99-245, 96-45, Memorandum in Support of the
Coalition for Affordable Local and Long Distance Service Plan at App. B (filed Aug. 20, 1999). Parties should
likewise submit their proposed specific rule changes as part of their comments in this proceeding.

M See 47U.S.C. § 201(b).
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structure, rights, and access.” Structure, rights, and access costs vary little with respect to the number of
fiber strands or copper wires, thereby producing economies of scale. Price cap LECs can, moreover,
increase capacity on many special access routes at a relatively low incremental cost (relative to the total
cost of trenching and placing poles, manholes, condult, fiber, and copper, and securing rights and access)
by adding or upgrading terminating electronics.%

27. The first full year of the CALLS plan and the first year that price cap LECs exercised
significant pricing flexibility was 2001, ARMIS data show that, in the 2001-2003 period, BOC special
access operating revenues, operating expenses, accounting rates of return, and the number of special
access lines increased annually (i.e., compound annual growth rates over the period) by approximately 12,
7, 17, and 18 percent, respectively.® BOC special access average investment decreased at a compounded
annual rate of less than one percent over the same period.* The overall (i.e., not compounded annually)

BOC interstate special access accountmg rates of return were approximately 38, 40, and 44 percent in
2001, 2002, and 2003, respectively.”

28. In the period 1992-2000, a period that precedes the CALLS plan and significant pricing
flexibility, BOC interstate special access operating revenues, operating expenses, average investment,
accounting rates of return, and special access lines increased at a compounded annual rate of

¥ See AT&T Petition for Rulemaking at 29; Kahn/Taylor Decl. at 10-11.
% See AT&T Petition for Rulemaking at 29.
¥ See supra sections [1.A.2 (CALLS), I.B (pricing flexibility).

¥ The compound annual growth rates for operating revenues, operating expenses, and rate of return were calculated
using ARMIS data reported for interstate special access services (entered as of September 29, 2004). The
underlying operating revenues and operating expenses data are from ARMIS 43-01, Table I, Cost and Revenue,
rows 1090, 1190, cols. s. Net return is divided by average net investment to calculate annual rates of return for
which the compound annual growth rate is calculated. The underlying net return and average net investment data
are from ARMIS 43-01, Table 1, Cost and Revenue, rows 1910, 1915, col. s. We calculated the compound annual
growth rate for special access analog and digital lines collectively using ARMIS data reported for interstate and state
special access services. These special access lines are expressed in voice grade equivalents in the ARMIS reports.

. The underlying special access analog and digital line data are in ARMIS, 43-08, Table III, Access Lines in Service
by Customer, row 910, cols. fj and fk. The ARMIS report does not identify separately the number of interstate and
the number of state special access lines. The compound annual growth rate for state and interstate special access
lines should be similar to the growth rate for interstate special access lines alone, because state special access
revenues alone represent a relatively small fraction of combined state and interstate special access service revenues.
Specifically, BOC interstate special access operating revenues were approximately $13.5 billion in 2003. See
ARMIS 43-01, Table I, Cost and Revenue, row 1090, col. s. Of this amount, approximately $12.9 billion, or 96
percent, is reported as network access service revenue for special access services. See ARMIS 43-01, Table I, Cost
and Revenue, row 1020, col. s. Although ARMIS does not report a figure for the state jurisdiction that is directly
comparable to special access operating revenues, it does report that, in 2003, approximately $1.6 billion revenues for
state network access service revenues-special access. See ARMIS 43-04, Table 1, Separations and Access Data, row
4012, col c. The state network access service revenue-special access is approximately 11 percent of the total for
state and interstate network access service revenue-special access. The state share of the total of state and the
interstate special access lines should be similar. Moreover, use of the compound annual growth rate for state and
interstate special access lines collectively to estimate the growth rate for interstate special access lines alone is
reasonable because there is no evidence that state special access lines are growing at a significantly different rates
than are interstate special access lines.

% The compound annual growth rate for average net investment is calculated from ARMIS data reported for
interstate special access services. See ARMIS 43-01, Table I, Cost and Revenue, row 1910, col. s.

% The annual rates of return were calculated using ARMIS data reported for interstate special access services.
Specifically, we divided the net return by average net investment to calculate the rates of return. See ARMIS 43-01,
Table 1, Cost and Revenue, rows 1910, 1915, col. s.
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approximately 16, 12, 11, 11, and 32 percent, respectively.”’ The overall (non-compounded) BOC special
access accounting rates of retumn varied over this period from a low of approximately 7 percent in 1995 to
a high of approximately 28 percent in 2000.”

29. These accounting data suggest that the BOCs have realized special access scale economies
throughout the entire period of price cap regulation, including before and after the CALLS plan and
pricing flexibility were implemented. That is, special access line demand increased at a significantly
higher rate than did operating expenses and investment throughout these periods, suggesting that the
BOC:s realized scale economies in both periods. We note that some parties contend that the accounting
rates of return derived from ARMIS data are meaningless.”® Here, we use ARMIS data for the limited
purpose of examining the relationship between demand growth and growth in expenses and investment.
To the extent the accounting rules have remained the same over the period analyzed, the analysis of
growth rates and scale economies should not be significantly affected by the cost allocation issues these
parties raise. We invite parties to comment on the relevance of these data and the relationship between
demand growth and growth in expenses and investment in the special access market. To demonstrate the
possible impact of cost allocations during the price cap period of regulation, including before and after the
CALLS plan and pricing flexibility were implemented, we invite parties (1) to remove from the BOCs’
interstate special access operating expenses and average investment data reported in ARMIS any
expenses and investments that are not directly assignable; and (2) to calculate the compound annual
growth rates for BOC interstate special access operating expenses and average investment using these
adjusted data. To the extent parties have concerns about the consideration of ARMIS data for purposes of
evaluating the degree to which special access rates and therefore earnings exceed a reasonable level, we
solicit comment on that issue below.>*

2, Developing a Special Access Price Cap Regime

30. The core component of price cap regulation is the Price Cap Index (PCI). As the
Commission explained in the LEC Price Cap Order, the PCl is designed to limit the prices LECs charge
for service.”” The PCI provides a benchmark of LEC cost changes that encourages price cap LECs to
become more productive and innovative by permitting them to retain reasonably higher earnings.*® The
PCI has three basic components: (1) a measure of inflation, i.e., the Gross Domestic Product (chain
weighted) Price Index (GDP-PI);”” (2) a productivity factor or “X-Factor,” that represents the amount by

9 See supra notes 88-89. We begin our analysis with 1992, rather than 1991, data because ARMIS does not contain
line count data for 1990; thus, the compound annual growth rate cannot be calculated from these data in 1991,

%2 See supra note 90.

» See, e.g., SBC Opposition at 19-23; Kahn/Taylor Decl. at 6-9 (claiming that accounting rates of return for services
such as interstate special access services are meaningless because these returns reflect arbitrary allocations of fixed

costs between regulated and non-regulated services, between interstate and intrastate jurisdictions, and among
interstate services).

% See infra section LA 4,

% LEC Price Cap Order, 5 FCC Red at 6792, para. 47. To ascertain compliance with the PCI, LEC rate levels
within each basket are measured through the use of an Annual Price Index (API). The API is the weighted sum of
the percentage change in LEC prices. The API weights the rate for each rate element in the basket based on the
quantity of each element sold in a historical base year, The historical base year is the calendar year that immediately
precedes the annual tariff filing on July 1. A price cap LEC’s rates are in compliance with the cap for a basket if the
APT is less than or equal to the PCI.

% Id., 5 FCC Red at 6787, 6792, paras. 2-3, 47.
%" CALLS Order, 15 FCC Red at 13038-39, paras. 183-84.
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which LECs can be expected to outperform economy-wide productivity gains;”® and (3) adjustments to
account for “exogenous” cost changes that are outside the LEC’s control and not otherwise reflected in
the PCL”® While we seek comment on whether and, if so, how to develop a new special access price cap,
we focus our inquiry below on productivity and growth issues and on developing service categories and
subcategories. Parties may comment on whether we should include inflation and exogenous cost
adjustments in a new special access price cap regime. We tentatively conclude, however, that, except as
otherwise discussed herein, we should retain the same method of revising the PCI to reflect inflation and
exogenous cost adjustments that presently apply to special access services.

a. Productivity Factor or X-Factor

31. The X-factor adopted in the LEC Price Cap Order consisted of a component based on
historical LEC productivity, and an additional productivity obligation of 0.5 percent that represented a

consumer productivity dividend (CPD) by which the first LEC productivity gains were assigned to
customers in the form of lower rates.’

32. Initially, price cap LECs were required to share a portion of their earnings in excess of
specified rates of return with their access customers by temporarily reducing the price cap ceiling in a
subsequent period.'” In 1990, the Commission prescribed two X-factors: (1) a minimum 3.3 percent X-
factor, and (2) an optional 4.3 percent X-factor."”? Price cap LECs that selected the higher X-factor were
allowed to retain larger shares of their earnings.'® In the 1995 Price Cap Review Order, the Commission
increased the minimum X-factor to 4.0 5rcent and replaced the single optional X-factor with two
optional X-factors, 4.7 and 5.3 percent.” Subsequently, in the 1997 Price Cap Review Order, the
Commission eliminated all requirements to share eamnings and prescribed a 6.5 percent X-factor,'™ based
primarily on a staff study of the historical LEC total factor productivity growth rate (TFP study).'® The
D.C. Circuit reversed and remanded the 1997 Price Cap Review Order for further explanation of the
Commission’s decision to adopt a 6.5 percent X-factor.'”’

33. The Commission subsequently commenced a rulemaking proceeding seeking comment on
alternative bases for prescribing an X-factor. In the 1999 Price Cap FNPRM, released after the CALLS

% LEC Price Cap Order, 5 FCC Red at 6795-6801, paras. 74-119,

® Id., 5 FCC Red at 6792, 6807-10, paras. 48, 166-90. Exogenous costs are incurred due to administrative,
legislative, or judicial action beyond the LEC’s control. See id. at 6807, para. 166.

1% 1d., 5 FCC Red at 6795-6801, paras. 74-119,
19! 14., 5 FCC Red at 6801-02, paras. 122-26.
102 g,

193 14.

1% Price Cap Performance Review for Local Exchange Carriers, First Report and Order in CC Docket No. 94-1, 10
FCC Red 8961, 90535, para. 214 (1995) (1995 Price Cap Review Order), aff d Bell Atlantic Tel. Cos. v. FCC, 19
F.3d 1195 (D.C. Cir. 1996), recon. denied Price Cap Performance Review for Local Exchange Carriers, CC Docket
No. 94-1, Order on Reconsideration, 14 FCC Rcd 1684 (1999). These X-factors included a 0.5 percent CPD.

15 1997 Price Cap Review Order, 12 FCC Red at 16645, para. 1.

'% Jd., 12 FCC Red at 1677293, App. D. The 1997 staff TFP study calculated the historical productivity growth
difference between LECs and the national economy for the period 1986 through 1995. Specifically, it first
caiculated for each year the difference between LEC TFP change and the national economy TFP change. The study
then calculated for each year an input price difference between the change in LEC input prices and nation-wide
input prices. The two calculations were summed for each year.

197 United States Telecom Ass’n v. FCC, 188 F.3d 521, 530 (D.C. Cir. 1999).
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coalition filed its access charge proposal, the Commission noted that the CALLS proposal would
eliminate the need to adjust the X-factor retrospectively in response to the court’s remand, or to calculate
an X-factor on a going-forward basis.'® In response to the 1999 Price Cap FNPRM, commenters
proposed X-factors ranging from 3.71 percent to 11.2 percent.'”

34. In the CALLS Order, the Commission changed the X-factor from a productivity-based factor
to a transitional mechanism that reduced switched access rates to a specific target and lowered special
access rates for a specified period of time.'"" As noted above, the special access X-factor was set at 3.0
percent in 2000, 6.5 percent for the next three years, and equal to the GDP-PI thereafter, essentially
freezing the special access PCI (after accounting for exogenous cost adjustments).'"

35. In recent years, the BOCs have earned special access accounting rates of return substantially
in excess of the prescribed 11.25 rate of return that applies to rate of return LECs. The BOCSs’ collective
average special access accounting rates of return over the last six years (1998-2003) have been 18, 23, 28,
38, 40, and 44 percent, respectively. We seek comment on whether a rate of return in excess of the
Commission’s prescribed rate of return for rate-of-return LECs is a valid benchmark for determining the
need for an X-factor, or an X-factor that is higher than the factor under the CALLS plan or the pre-
CALLS price cap regime.'"? If it is appropriate for us to examine an X-factor in light of these rates of
return, we seek comment on whether we should re-impose a productivity-based X-factor as a method of
reducing the special access PCI.

36. We ask parties to submit studies quantifying an appropriate X-factor for special access
services. In a previous order, the Commission eliminated the requirement that LECs report the expense
matrix data used in calculating the X-factor.""> The Commission recognized, however, the need for
certain information provided by the expense matrix aind expected companies to keep such data available
and be prepared to provide the data upon request.’’* We now request that price cap LECs submit their
expense matrix data from 1994 to 2004 (or 2003, if 2004 data are not yet available). These data should

conesl?sond exactly to the expense matrix data previously required under Part 32 of the Commission’s
rules.

'% price Cap Performance Review Jor Local Exchange Carriers, CC Docket Nos. 94-1, 96-262, Further Notice of
Proposed Rulemaking, 14 FCC Red 19717, 19718, para. 4 (1999) (1999 Price Cap FNPRM).

1% CALLS Order, 15 FCC Red at 13020, para. 139 (citing USTA Reply at 13 and AT&T Comments at 12-15,
respectively).

"0 /d., 15 FCC Red at 13020-21, para. 140,

" 1d., 15 FCC Red at 13025, para. 149.

"2 See infra section II1.A.4 (discussing the 11.25 rate of retum at greater length).

'"® Comprehensive Review of the Accounting Requirements and ARMIS Reporting Requirements for Incumbent
Local Exchange Carriers: Phase I, CC Docket No. 99-253, Report and Order, 15 FCC Rcd 8690, 8694, para. 7
(2000) (Phase I Accounting Streamlining Order).

" Id. These continuing obligations for the LECs to maintain expense matrix data and to provide them to the
Commission upon request were approved by the Office of Management and Budget (OMB) on June 19, 2000. See
Notice of Office of Management and Budget Action, OMB No, 3060-0370 (June 19, 2000). The expense matrix

assists in calculation of a productivity offset because it separates labor and material expense, and labor and material
prices do not necessarily move together.

"5 47 CER. § 32.5999(f) (1999). The relevant expense categories include (1) Salaries and Wages, (2) Benefits, (3)

Rents, (4) Other Expenses, and (5) Clearances. This rule was eliminated in the 2000 Phase [ Accounting
Streamlining Order.
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37. Prior to CALLS, the Commission used a single X-factor for every basket of services.'® The
special access PCI formula did not, therefore, have a unique X-factor. In the CALLS Order, however, the
Commission adopted specific special access X-factors.!"” In this roceeding, we are examining a price
cap method of regulating rates solely for special access services.'® Given that we propose to address
special access services independent of switched access services, we seek comment on whether it is
necessary to estimate and apply to special access services an X-factor that is unique to these services.
Assuming that this is necessary, we seek comment on whether it is possible to calculate accurately such
an X-factor. If it is only possible to measure productivity accurately for the entire firm, or for some
broader category of services than special access services, we invite commenters to address the
reasonableness of applying this broader X-factor to special access services alone. We seek comment on
the consequences of using in the special access PCI a productivity factor that is based on a broad-based
productivity study such as the staff’s TFP study.

b. Growth factor

38. In addition to applying an X-factor that adjusts rates to account for overall LEC productivity
gains, the Commission has sometimes applied a growth or “g” factor to account for LEC average cost
decreases attributable to demand growth. The X-factor and “g” factor are related price cap tools, but they
differ both operationally and conceptually. The X-factor generally is based on a multi-year, multi-
company study of total factor productivity. We have applied a uniform X-factor for a multi-year period to
all price cap carriers and price cap services. A “g” factor, in contrast, varies by LEC, year, and service
because it relies on each individual LEC’s prior year’s demand growth rate for a specific service element
or basket."'” An X-factor may, however, also account for demand growth reflected in scale economies. If

% Y

we adopt a “g” factor, we would need, therefore, to ensure that the X-factor does not also count demand
growth-related efficiencies.

39. In the LEC Price Cap Order, the Commission adopted a price cap formula for the common
line basket that included a *“g” factor. There, because per-minute traffic growth was not directly
indicative o%)er-]ine cost increases, the Commission developed “g” to represent per-minute growth per
access line."”® The Commission found that including “g” would give all of the benefits of MOU demand
growth to IXCs, while excluding “g” would give all of the benefits of MOU demand growth to LECs.'?
As a compromise, the Commission incor?zorated g/2 into the PCI formula because it found that both IXCs
and LECs contribute to demand growth.' The Commission did not at that time attempt to measure the
relative contributions to demand growth made by IXCs and LECs.'?

16 See CALLS Order, 15 FCC Rcd at 13021, para. 141.
W 1d., 15 FCC Rcd at 13033-34, para. 172. ‘

18 If, for example, we adopt a bill-and-keep compensation system for switched calls in the intercarrier compensation
proceeding, switched access rates and therefore a method of regulating these rates may not be necessary. See
Intercarrier Compensation NPRM, supra note 6, 16 FCC Red at 9644-45, para. 97.

9 See infra section I1.A.3 (discussing rate baskets).

12 LEC Price Cap Order, 5 FCC Rcd at 6793-95, paras. 55-73. The “g” factor for the common line basket was
developed to reflect that carrier common line (CCL) rates are imposed on a minute of use (MOU) basis even though
common line costs do not vary with MOU. Id. The “g” factor is defined as “the ratio of minutes of use per access
line during the base period, to minutes of use per access line during the previous period, minus 1.” See 47 CF.R. §
61.45(c)(1).

2! LEC Price Cap Order, 5 FCC Rcd at 6793-95, paras. 55-73.
2 1d.
B 4.
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40. If we adopt new special access price cap regulation for LECs, it may also be appropriate to
include a factor in the special access PCI formula similar to the “g” factor currently in the common line
formula. The ARMIS data suggest that special access line demand growth does not produce a
proportional increase in special access costs." In such a circumstance, use of a special access PCI
formula that does not include a growth factor may produce unreasonable rates. We therefore invite
parties to comment on whether a special access PCI formula should include a growth factor similar to the
“g” factor in the common line PCI formula. We also seek comment on how to define a special access line
growth factor. For example, should this factor be based on the change in DS-1 equivalent capacity,
changes in DS-3 equivalent capacity, or some basis other than capacity equivalents? We seek comment
on whether the demand growth benefits reflected in a “g” factor should be shared between the LECs and
the special access customers. Finally, parties advocating for a “g” factor should comment on how to
avoid including demand growth-related efficiencies in both the “g” factor and the X-factor.

c. Earnings Sharing

41. In the LEC Price Cap Order, the Commission established three earnings sharing zones based
on specific rates of return.' In the first zone, price cap LECs were allowed to retain all of their earnings
up to the first rate of return ceilinq, 12.25 or 13.25 percent, depending on whether the LEC elected a 3.3
or 4.3 percent productivity factor.'”® In the second zone, price cap LECs were allowed to retain 50
percent and return to ratepayers 50 percent of their earnings between the first ceiling and the second
ceiling, 16.25 or 17.25 percent, again depending on whether the LEC elected a 3.3 or 4.3 percent
productivity factor. ' In the third zone, price cap LECs were required to return 100 percent of any
earnings above the second ceiling.'®

42. In the 1995 Price Cap Review Order, the Commission modified the initial sharing
requirements. LECs that elected a productivity factor of 5.3 percent were allowed to retain 100 percent of
their earnings.'” They were not, however, allowed to make a low-end adjustment to their PCls if their
earnings fell below 10.25 percent. '*® LECs that did not elect the highest productivity factor were subject
to sharing requirements based on rate of return levels: They were allowed to retain all of their earnings
up to a rate of return ceiling of 12.25 percent, if they elected either a 4.0 or 4.7 percent productivity
factor.'*! They were required to share 50 percent of their earnings between the first ceiling and a second
ceiling, 13.25 or 16.25 percent, depending on whether the LEC elected a 4.0 or 4.7 percent productivity
factor.'™ They were required to return 100 percent of any earnings above the second ceiling. '® These
LECs were allowed to make a low-end adjustment to their PCIs if their earnings fell below 10.25 percent,

43. In the 1997 Price Cap Review Order, the Commission eliminated the sharing requirements,
finding that sharing severely blunts the incentives of price cap regulation by reducing the rewards for

1% See supra section IILA. 1.

' LEC Price Cap Order, 5 FCC Red at 6801-02, paras. 122-26,

% Id., 5 FCC Red at 6801-02, paras. 123, 126.

77 Id., 5 FCC Red at 6801-02, paras. 124, 126.

" Id., 5 FCC Red at 6801-02, paras. 125-26.

% 1995 Price Cap Review Order, 10 FCC Rcd at 8970-71, paras. 19-20.
1% /4.

131 Id.

2 1d.

133 1d.
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LEC efficiency gains.'" The Commission also found that eliminating sharing requirements removed the

last vestige of rate of return regulation that had created incentives to shift costs between services to evade
sharing in the interstate jurisdiction.'’

44. We tentatively conclude, for the same reasons that the Commission eliminated sharing, that
we should not now require LECs to share earnings if we decide to adopt a price cap plan for special
access services. We seek comment on this tentative conclusion.

d. Low-End Adjustment

45. In the LEC Price Cap Order, the Commission adopted a low-end adjustment mechanism
applicable to LECs eamin3§ below 10.25 percent — more than 100 basis points below the 11.25 carrier
prescribed rate of return.'* This mechanism ensured that the price cap plan did not subject any LEC to
such low earnings over a prolonged period of time so as to grossly impair the LEC’s ability to attract
capital and to provide services."”’ The low-end adjustment to the PCI formula permits price cap LECs

that earn a rate of return less than 10.25 percent in a given year temporarily to increase their PCls in the
next year to a level that would allow them to eam 10.25 percent.'*®

46. In the 1995 Price Cap Review Order, as mentioned above, the Commission eliminated the
low end adjustment for price cap LEC:s that elected the highest X-factor and therefore were not required
to share any of their earnings.' In the Pricing Flexibility Order, the Commission eliminated the low end
adjustment mechanism for price cap LECs that qualify for and elect to exercise either Phase I or Phase II
pricing flexibility."*® The Commission retained the low-end adjustment for carriers that have not
qualified for and elected to exercise either Phase I or Phase II pricing flexibility to protect these LECs
from events beyond their control that would affect eamings to an extraordinary degree.'"!

47. For the same reason, we tentatively conclude that, if we adopt a price cap plan for special
access services, we should retain a low-end adjustment mechanism for LECs that have not implemented
pricing flexibility, We seek comment on this tentative conclusion. We further seek comment on the
nature of a low-end adjustment for special access services only. We request that parties identify the
relationship between the low-end adjustment level and any new authorized rate of return we develop in

this proceeding.'” For example, should the low-end adjustment continue to be 100 basis points below the
authorized rate of return?

3 Rate Structure - Interstate Special Access Baskets and Bands

48, A price cap basket is a broad grouping of services, such as special access services. Prices for
services in the basket are limited by the PCI for the basket. Placing services together in the same basket

3 1997 Price Cap Review Order, 12 FCC Red at 16700, para. 148.
135 Id.

13 LEC Price Cap Order, 5 FCC Red at 6806-07, paras. 164-65.

37 Id., 5 FCC Red at 6804, para. 147.

8 Id., 5 FCC Red at 6802, para. 127.

1% 1995 Price Cap Review Order, 10 FCC Red at 8971, para. 20.
Y0 pricing Flexibility Order, 14 FCC Red at 14304, para, 162,

! CALLS Order, 15 FCC Red at 13037-38, para. 181-82.

12 See infra section IILA.4.
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limits LEC pricing flexibility and incentives to shift costs."** Within the special access service basket,
services currently are grouped into service categories and subcategories.'* Similar services are grouped
together into service categories within a single basket to act as a substantial bar on the LEC’s ability to
engage in anticompetitive behavior.'*

49. The rules adopted by the Commission in the LEC Price Cap Order established upper and
lower pricing bands for each separate category or subcategory.'* Originally, the pricing bands for most
of the service categories were set at five percent above and below the Service Band Index (SBI).'"*" In the
1995 Price Cap Performance Review Order, the Commission increased the lower pricing band to 15
percent for services subject to zone density pricing.'® Subsequently, the Commission eliminated the
lower service band indices, concluding that this would lead to lower prices and encourage LECs to charge
rates that reflect the underlying costs of providing exchange access services.'® It found that the PCI and
upper pricing bands adequately coritrol predatory pricing and that greater downward pricing flexibility
wouldl Sboéneﬁt consumers both directly through lower prices and indirectly by encouraging only efficient
entry.

50. We seek comment on what categories and subcategories we should establish in a special
access services basket if we adopt a price cap method to regulate special access prices. Should we retain
without modification the existing special access categories and subcategories? If not, parties should
identify the specific categories and subcategories of special access services that they contend we should
adopt. We ask parties to discuss the advantages and disadvantages of having a special access basket with
relatively few categories or subcategories compared to one with many.

51. We seek comment on whether to place competitive services and non-competitive services in
separate and distinct categories and/or subcategories. Arguably, this would minimize the opportunity for
a LEC to offset rate decreases for services for which there are competitive alternatives with rate increases
for services for which there are no completive alternatives.'”! For instance, AT&T asserts that DS1 and
DS3 channel termination services extending between the LEC end office and the customer premises often
are subject to little or no competition.' AT&T also claims that competition may not be quite so limited

"3 LEC Price Cap Order, 5 FCC Red at 6810-11, paras. 198-203.
4 The special access basket currently contains the following categories or subcategories:

(i) Voice grade special access, WATS special access, metallic special access, and telegraph special access
services; :
(ii) Audio and video services;
(iii) High capacity special access, and DDS services, including the following subcategories:
(A) DS1 special access services; and )
(B) DS3 special access services;
(iv) Wideband data and wideband analog services.

47 CFR. §61.42(e)3).

"3 LEC Price Cap Order, 5 FCC Red at 6811, para. 203,

"6 1d., 5 FCC Red at 6813-14, paras. 224-26.

"7 Id. The SBI is a subindex of the prices for each category or subcategory.
"8 1995 Price Cap Review Order, 10 FCC Red at 9141, para. 411.

"? Access Charge NPRM, Order, and NOI, 11 FCC Red at 21487-88, para. 305.
150
Id.

13V See infra section IILB.1.b.
132 AT&T Petition for Rulemaking at 25-28.
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for DS1 and DS3 channel terminations extending between the IXC POP and the LEC serving wire center,
and for DS1 and DS3 channel mileage facilities extending between the LEC end office and the LEC
serving wiring center.'”®> We seek comment on whether we should establish separate categories for DS 1
and/or DS3 special access services and subcategories for (1) special access channel terminations between
the LEC end office and the customer premises, (2) special access channel terminations between the IXC
POP and the LEC serving wire center, or (3) any other special access product market.'™* Should any
special access services be combined into a single category or subcategory? We also seek comment on
whether we should take the same approach with regard to high capacity services above the DS-3 level
(e.g., OCn), or whether these higher capacity services should be placed in a high capacity category
without sub-categories for special access channel terminations to customer premises, special access
channel terminations to the IXC POP, and other special access facilities?

52. Some price cap LECs indicate that broadband services, e.g., DSL services, account for a
significant and growing portion of their special access revenues.'”® These services generally may be
subject to competition from high-speed-cable modem or other services provided by cable companies and
from wireless broadband offerings.'® We seek comment on whether to establish a separate category or
subcategory for broadband services that are subject to some competition or are likely to be subject to
competition in the near future. We note that, in the LEC Price Cap Order, the Commission excluded
packet-switched services from price cap regulation because they were not included in its study of LEC
productivity.”’ We seek comment on whether such services should be included in price caps today. If
not, what is the proper regulatory treatment of these services?

53. We seek comment on whether to establish separate subcategories for wholesale services and
retail services. Arguably, this approach would minimize the extent to which a price cap LEC could
manipulate headroom by offsetting rate decreases that apply to services purchased by a wholesale
customer (e.g., a rate decrease for a DS3 channel termination service purchased by an IXC) with rate
increases that apply to services purchased by an end-user customer (e.g., a rate increase for a retail DSL
service purchased by a small business or residential customer.) We seek comment on whether this
objective is desirable.

54. We also seek comment on what criteria and data we should examine to determine which
services to place in which categories or subcategories. We ask parties to propose categories or
subcategories, to explain in detail the bases for their proposed categories or subcategories, and to support
their proposals with data and studies. Do competitive or non-competitive services placed in the same

'3 AT&T Reply at 23-24 (“[Verizon’s] channel termination portion of the total price for a single 10-mile two-ended
DS-3 access circuit increased by 36%, while the transport component remained unchanged. For DS-1 circuits,
Verizon increased channel terminations in some Phase II areas by as much as 24%, while increasing transport by
only 4%. . . . For example, while Verizon South’s DS3 entrance facility rates in Phase I areas are 13% higher than
those in price capped areas, Verizon South’s DS3 channel termination rates in Phase II areas are 7/%; higher than in
priced cap areas.” (emphasis in original)), Reply Declaration of Lee L. Selwyn at 8-10.

' See infra section IILB.1.b(i) (discussing that, in the Pricing Flexibility Order, the Commission adopted different
competitive triggers for these services in recognition of the different degrees of competition that existed for these
services).

155 See Kahn/Taylor Decl. at 14-15.

1% See generally Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans
in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of
the Telecommunications Act of 1996, GN Docket No. 04-54, Fourth Report to Congress, FCC 04-208 (rel. Sept. 9,
2004) (concluding that “advanced telecommunications capability is being deployed on a reasonable and timely basis
to all Americans,” and discussing different types of advanced telecommunications facilities).

157 LEC Price Cap Order, 5 FCC Red at 6810, para. 195.
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subcategory need to have similar demand or supply elasticities? Should we establish separate categories
or subcategories based on special access line densities? For example, channel termination services
extending between a LEC end office and a customer premise in areas where there are more than 10,000
special access lines per square mile could be placed in a particular subcategory.

55. Rather than establishing a single special access basket with a number of different categories
or subcategories, we could establish more than one special access basket each with one or more categories
or subcategories. We seek comment on whether to use a single basket or muitiple baskets and the
advantages and disadvantages of each approach.

56. For the same reasons that the Commission eliminated the lower pricing bands, we tentatively
conclude that there should be no lower band for service categories or subcategories to restrict the price
cap LECs’ downward pricing flexibility. We seek comment on this tentative conclusion.

57. We seek comment on the upper band value to limit the price cap LECs’ upward pricing
flexibility for the categories or subcategories. Should we retain five percent as the value? Should we use

different values for different categories or subcategories? What criteria and data should we use to
determine these values?

58. We consider elsewhere in this NPRM whether to modify pricing flexibility.'* Likewise, we
also seek comment elsewhere regarding how services currently subject to pricing flexibility should be
treated in the event that we decide that such services should no longer qualify for pricing flexibility.'>

4, Initial Special Access Price Cap Rates Post-CALLS

59. We must ensure that the initial rates under a new price cap plan will be just and reasonable.'®
AT&T, in its petition, asserts that current special access rates are too high, based on the rates of return
BOCs have earned on their special access services.'®' AT&T also presents evidence purporting to show
that current rates for special access services under the existing price cap plan generally are lower than
rates established under a grant of pricing flexibility.'® The BOCs respond that accounting rates of return
are meaningless and the Commission expected that rates in some instances would increase when a carrier
is granted pricing flexibility.'®® They also present evidence purporting to show that overall special access
revenues per line have decreased.'®® As a preliminary matter, we solicit comment as to whether it is
necessary for us to reinitialize rates to ensure they are just and reasonable. To the extent we decide to
reinitialize rates, we solicit comment as to several alternative approaches.

60. Rate of Return Benchmark. We seek comment on whether the Commission’s prescribed
11.25 percent rate of return that applies to rate of return LECs is a valid benchmark for determining
whether price cap LECs’ special access rates are just and reasonable.'® The 11.25 percent rate of return
was established in 1991.'® The costs of debt and equity financing that are supposed to be reflected in the

158 See infra section ITLB,

1 See infra section IILB 4.

10 See 47 U.S.C. § 201(b).

18! AT&T Petition for Rulemaking at 7-11.

12 1d. at 11-13.

163 Kahn/Taylor Decl. at 6-9; Verizon Comments at 24-25.

1% Kahn/Taylor Decl. at 15-16.

185 See infra section IIL.A2.a.

1 LEC Price Cap Order, 5 FCC Red at 6814, 6816, paras. 230, 247.
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rate of return change over time and likely have changed significantly since 1991. If parties believe that
we should use rate of return as a benchmark for determining the reasonableness of price cap LECs’
special access rates, is there a rate of return other than 11.25 percent we should use to make that
determination? We invite them to submit studies supporting an alternative rate of return.

61. The aim of price cap regulation is rates that approximate those that a competitive firm would
charge, and a competitive firm makes decisions based on economic, not accounting rates of return.'”’ We
note that the BOCs contend that accounting rates of return do not represent a valid basis for evaluating
price cap rates.'® In particular, our cost allocation rules and factors such as the current separations freeze
may undermine the usefulness of examining rates of return derived from ARMIS data.'® Accordingly,
we seek comment generally on whether accounting rates of return are meaningful statistics for evaluating

the reasonableness of price cap rates. What factors may affect the relevance of ARMIS data to our
examination of special access rates?

62. Even if the overall accounting rate of return has evidentiary value for these purposes, we also
seek comment on whether an accounting rate of return for a subset of services, i.e., the special access
basket of services, is meaningful to this inquiry. LECs incur costs for many assets and activities that are
common to supplying multiple services. The allocation of these common costs to multiple services
according to our accounting rules necessarily reflects policy judgments that may not reflect how price cap
LECs would allocate common costs if they operated in fully competitive markets. Thus we seek
comment on the need to evaluate the special access rate of return in the context of the LECs’ overall rates
of return. We note that the Commission has never examined accounting rates of return for specific
categories of services to determine whether a LEC is required to make an exogenous cost adjustment to
share over-earnings or whether a LEC is qualified to make a low-end adjustment to compensate it for
under-earnings. Instead, the Commission has determined whether such adjustments should be made
based on the LEC’s overall interstate access rate of return.'”® We therefore seek comment on what
measures or indicators we may use in addition to, or in lieu of, rate of return to determine whether current
special access rates are just and reasonable. We invite parties to submit any such measures or indicators
they deem appropriate.

7 See Franklin M. Fisher & John J. McGowan, On the Misuse of Accounting Rates of Return to Infer Monopoly
Profits, 73 AMERICAN ECON. REv. 82, 83 (1983); Thomas E. Copeland & J. Fred Weston, FINANCIAL THEORY AND
CORPORATE POLICY 22-25, 28 (3d ed. 1988) (“An economist uses the word profits to mean rates of return in excess
of the opportunity cost for funds employed in projects of equal risk. To estimate economic profits, one must know
the exact time pattern of cash flows provided by a project and the opportunity cost of capital. . . . Therefore the
appropriate profits for managers to use when making decisions are the discounted stream of cash flows to
shareholders. . . . The main difference between the accounting definition and the economic definition of profit is
that the former does not focus on cash flows when they occur, whereas the latter does. . . . Financial managers are
frequently misled when they focus on the accounting definition of profit, or eamings per share. The objective of the
firm is not to maximize earnings per share. The correct objective is to maximize shareholders’ wealth, which is the
price per share that in turn is equivalent to the discounted cash flows of the firm.”) (emphasis in original); see also
infra note 173,

18 See, e.g., SBC Opposition at 21-22 (“The cost allocations required under the Commission’s cost allocation rules,
and Part 36 separations in particular, therefore cannot be used to derive the true economic costs of providing a
particular service. . . . Either the ARMIS data provide a distorted, and therefore meaningless, picture of the BOCs’
rates of return, or switched access rates are unreasonably low.”); see also supra note 93 and accompanying text.

'? See, e.g., SBC Opposition at 21-22; see also Jurisdictional Separations and Referral to the Federal-State Joint
Board, CC Docket No. 80-286, Report and Order, 16 FCC Rcd 11382 (2001).

¥ See, e.g., LEC Price Cap Order, 5 FCC Red at 6805, para. 151; Policy and Rules Concerning Rates for Dominant
Carriers, CC Docket No. 87-313, Order on Reconsideration, 6 FCC Rcd 2637, 2381, at para. 97 (1991) (subsequent
history omitted).
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63. A potential issue with using the accounting rate of return solely for the special access basket
is the recent significant growth in BOC DSL subscribers and revenues. Some BOCs may book the full
amount of DSL revenues as special access revenues. "' At the same time, the incremental cost booked to
the special access category for DSL service may not be nearly as large as these DSL revenues. There
generally are no incremental DSL-related loop-side structure costs (e.g., costs for trenching, poles,
manholes, or conduit), which otherwise account for a large majority of a typical LEC’s total network
costs, booked to the special access category. We seek comment on the impact of the growth in DSL
service revenues, expenses, and investment on price cap LECs’ special access rates of return. To what
extent does the accounting treatment of DSL revenues, expenses, and investment under the Commission’s
rules account for the BOCs’ recent high special access rates of return? If DSL growth is a significant
factor in the high accounting special access rates of return, rather than growth in traditional DS1 or DS3
services, for example, how should we interpret these rates of return?

64. We seek comment on the need for a comprehensive review of detailed cost studies to
establish initial rate levels for each special access service. Alternatively, is there a simpler, less
burdensome method of setting initial rate levels without having to rely on cost studies? For example,
some parties propose that we develop initial rates based on an 11.25 percent rate of return.'” To do so,
we would (1) calculate, for the most recent calendar year, a price cap LEC’s special access rate of return,
based on ARMIS data; (2) calculate the percentage by which revenues would have had to have been
lower to earn an 11.25 percent rate of return; (3) reduce that price cap LEC’s current special access rates
across the board by that percentage; and (4) use these reduced rates as the initial rates under a new price
cap plan. We seek comment on this approach to establishing just and reasonable initial rates, on variants
of this approach, and on other approaches that avoid use of cost studies.

65. Cost Studies. Parties commenting that we should use detailed cost studies to set initial
special access rates under a new pricecap plan should also comment on whether such studies should be
based on historical accounting costs, i.e., embedded costs, or forward-looking economic costs. As an
initial matter, forward-looking costs are generally viewed as more relevant to setting prices in a
competitive market. Embedded costs associated with past business decisions generally are irrelevant to a
rational profit-maximizing firm operating in a competitive market; only forward-looking costs matter to
such a firm with regard to business decisions that it is required to make today.'™ Further, as noted above,
in the Access Charge Reform Order, the Commission stated its goal that interstate access charges reflect
the forward-looking costs of providing those services.”™ The Commission subsequently stated that it
envisioned conducting a proceeding as the CALLS plan nears its end to determine whether and to what

" Some BOCs apparently offer DSL services exclusively through a separate subsidiary, in which case no DSL

revenues, expenses, or investment are booked to the interstate special access category. See Kahn/Taylor Decl. at 14-
15; BeltSouth Comments at 5-6; Qwest Comments at 12,

'™ See AT&T Rulemaking Petition at 39; Letter from Colleen Boothby, Counsel for Ad Hoc Telecommunications
Users Committee, to Marlene H. Dortch, Sec’y, Federal Communications Commission, RM-10593, Att. (Economics

and Technology, Inc., Competition in Access Markets: Reality or llusion - A Proposal for Regulating Uncertain
Markets) at 7-8 (filed Aug. 26, 2004).

'™ See Alfred E. Kahn, Timothy J. Tardiff, & Dennis L. Weisman, The Telecommunications Act at Three Years: An
Economic Evaluation of Its Implementation by the Federal Communications Commission, 11 INFO. AND ECON.
PoLicy 319, 324-25 (1999) (“Among economists, there is widespread agreement in principle that (1) the costs that
would be the basis for efficient prices would be forward-looking, rather than historical and (2) the prices set on that
basis should emulate the ones that would emerge from local exchange competition, if it were feasible.”); Armen A.
Alchian & William R. Allen, EXCHANGE AND PRODUCTION 222 (3d ed. 1983) (“Once [an item] is acquired, [its costs
are] irrelevant to the setting of price in competitive markets.”); N. Gregory Mankiw, PRINCIPLES OF ECONOMICS 291
(1997) (“The irrelevance of sunk costs explains how real businesses make decisions.”); Paul A. Samuelson &
William D. Nordhaus, ECONOMICS 167, (16 ed. 1998).

" Access Charge Reform Order, 12 FCC Red at 16001-03, 16092-100, paras. 42-49, 258-74.
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degree it could deregulate price cap LECs to reflect the existence of competition.'” We seek comment on
whether setting rates based on forward-looking costs, as suggested in the Access Charge Reform Order
and in the CALLS Order, should guide us in sclecting a method to set initial rates under a new special
access price cap plan. Parties that support the use of historical costs rather than forward-looking costs
should comment on and submit calculations showing the magnitude of any difference between the
implied depreciation expense in LECs’ special access actual realized revenues and regulatory accounting
deprecation expense calculated pursuant to the Commission’s rules during the price cap years.'” If the
implied depreciation expense significantly exceeds the regulatory accounting depreciation expense, in
setting the initial rates would we need to adjust downward the ratebase to avoid the eventual over-
recovery of the original cost of the LECs’ assets? Further, any party that supports the use of a cost study,
forward-looking or historical, to set rates should submit such a study and support its use of that particular
type of study.

66. Use of Comparable Services. Some special access services are comparable to switched
access transport services. For example, a special access channel termination service extending between
an IXC POP and a LEC serving wire center is comparable to a switched access entrance facility. We
therefore seek comment on whether setting initial special access prices under a new price cap plan at
levels equal to current prices for comparable switched access transport prices would result in just and
reasonable rates. Parties should address whether this approach is improperly circular, given that some
transport rates, e.g., direct trunked transport rates, were presumed reasonable by the Commission in the
First Transport Order if they were set based on rates for comparable special access services.'” Such an
approach may be feasible for some services, e.g., DS1 or DS3 special access services, but not necessarily
for all special access services. Assuming that this approach is reasonable for some subset of special
access services, we ask for comment on how to establish initial just and reasonable rates for the remaining
special access services. For example, is it reasonable to establish rates for the remaining services by
adding to the rate for-the comparable switched access transport service the percentage difference or the
dollar differences between the current rate for comparable special access service and the current rate for
the non-comparable special access service? We request that parties that believe that initial rates, in whole
or in part, should be based on rates for comparable switched access transport services submit such studies.

67. Incentives. We seek comment on whether, in determining whether special access rates will
be just and reasonable, we should consider as a significant factor the risk of reducing price cap LECs’
incentives to operate at minimum cost and to innovate under future price cap plans. Specifically, we
question the effect of reallocating benefits resulting from LEC efforts to minimize costs and innovate
under the existing price cap plan on LEC expectations of future regulatory action. We seek comment on
the potential effect of reducing current rates in the first year of a new price cap plan on incumbent LEC
incentives to operate efficiently and to innovate.

68. Periodic Adjustment. We further seek comment on whether a new price cap plan should
include a requirement that rates be adjusted up or down at fixed intervals (e.g., every three or five years)
based on the prescribed rate of return, or some other measure of price cap LEC performance. For
example, under one variant of such a price cap plan, LECs would not be required to share any earnings in

' CALLS Order, 15 FCC Red at 12977, para. 36.

1% By implied depreciation we mean total booked revenues less total booked expenses (excluding accounting
depreciation expense) less an 11.25 percent rate of return on the rate base, expressed in dollars. The implied
depreciation expense reflected in the actual realized revenues may exceed the regulatory accounting depreciation
expense if the actual realized rate of return on the ratebase exceeds 11.25 percent.

' Transport Rate Structure and Pricing, CC Docket No. 91-213, Report and Order and Further Notice of Proposed
Rulemaking, 7 FCC Red 7006, 7023-38, paras. 33-59 (1992), aff'd in pertinent part, rev'd in part Competitive
Telecommunications Ass’n v. FCC, 87 F.3d 522 (D.C. Cir. 1996).
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excess of the prescribed rate of return, and generally the core elements of the plan (e.g., the productivity
factor) would remain constant throughout the specified interval. If a price cap LEC's achieved rate of
return (or other performance measure) were greater or lesser than the prescribed rate of return (or other
performance benchmark) by a predetermined amount during the interval, then rates would be adjusted
down or up at the beginning of the next interval. At the beginning of the latter interval, the adjusted rates
would reflect the prescribed rate of return or other performance benchmark. We seek comment on
whether to adopt such an adjustment mechanism in a price cap plan. We also seek comment on how such
a plan would affect LEC incentives to operate efficiently and to innovate. How would LEC incentives
under such a plan differ from the incentive effects of a plan that included an earnings sharing requirement
(i.e. required LECs to share earnings in excess of the prescribed rate of return by adjusting rates
downward in the year immediately following the year in which they over-earned)? Parties supporting this
type of adjustment should provide the operational details of their proposed plan, including specifying the
length of the interval that should be used under any such plan. We also seek comment on other variants

of an approach that would require rate adjustments at fixed intervals to target the prescribed rate of return,
or other performance benchmark.

B. Pricing Flexibility

69. In the Pricing Flexibility Order, the Commission relied on the harm caused by unnecessary
regulation and on its predictive judgment to adopt anticipatorily deregulatory rules.'’ Essentially, the
Commission determined that irreversible, sunk investment by competitive carriers in the special access
market, as evidenced by the satisfaction of certain collocation and competitive transport facilities
deployment triggers, demonstrates sufficient competitive market entry in specific geographic markets to
constrain monopoly behavior, including exclusionary conduct, by price cap LECs.!” That is, while
acknowledging that the incumbent carriers might enjoy high market shares at the time pricing flexibility
is granted, the Commission concluded that they could not exercise market power where they faced
competition from entrants using their own facilities. The Commission relied on the collocation-based
triggers rather than performing a market power analysis because market power analyses would be overly
burdensome on parties and on the Commission’s limited resources.'®

70. In adopting pricing flexibility, the Commission created a deregulatory regime to enable price
cap LEC:s to respond flexibly to market forces."*' In particular, pricing flexibility provided price cap
LECs with the ability to lower rates in specific markets (i.e., MSAs) in response to competitive pressures
in those markets.'® In the AT&T Petition Jfor Rulemaking, and in competitive LEC and user group
comments in response thereto, parties have introduced evidence that the price cap LECs have not used
this flexibility to lower special access rates in any MSA for which they have received Phase II pricing

flexibility. Instead, these parties contend that the price cap LECs have either maintained or raised rates in
each of these MSAs.'®

71. As part of our examination of the proper price cap special access regulatory regime to adopt
post-CALLS, therefore, we also examine whether the Commission’s pricing flexibility rules have worked
as intended and, if not, whether they should be modified or repealed. We thus grant the AT&T Petition
for Rulemaking, in part, inasmuch as we are initiating a rulemaking proceeding. This inquiry is consistent

'™ Pricing Flexibility Order, 14 FCC Red at 14301, para. 154,

'™ See id., 14 FCC Red at 14225, 14258-59, paras. 3, 69-70.

' 1d., 14 FCC Rcd at 14258, 14268-69, paras, 69, 84-86.

%! See id., 14 FCC Red at 14257-58, paras. 68.

82 See id., 14 FCC Red at 14257-58, 14260, 14301, paras. 67-69, 72-74, 153-54.
'3 See, e.g., AT&T Petition for Rulemaking at 11-12; WorldCom Comments at 7-8.
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with our ongoing commitment to ensure that our rules, particularly those based on predictive judgments,
remain consistent with the public interest as evidenced by empirical data.'® We note that our questions
below are focused on Phase II, not Phase I, pricing flexibility because, once Phase II flexibility is granted,
price cap LECs no longer need make available their generally available price cap tariffs.

72. In seeking comment on the specifics of the pricing flexibility rules, we also provide
background regarding methods of assessing competition (short of conducting a burdensome market-by-
market market power analysis) and on the type of information that would be most useful in evaluating
assessments of the levels of competition. As a threshold matter, parties providing information regarding
the rates they are charging or paying for special access services should identify whether the rates they
identify are from the LEC’s price cap tariff, a contract tariff, or a Phase I pricing flexibility tariff. Parties
also should identify the percentage of special access services (by market) that are provided or obtained, as
the case may be, from each of these three types of tariffs. We further request that parties identify whether
the rates are the month-to-month rates or volume and term rates from the relevant tariff. Finally, although
this NPRM focuses on special access services, we note that the Pricing Flexibility Order treats dedicated
transport services (i.e., entrance facilities, direct-trunked transport, and the flat-rated portion of tandem-
switched transport) in the same manner as non-channel termination special access services.'® We,
therefore, tentatively conclude that any changes we make to the pricing flexibility rules for non-channel
termination special access services shall apply equally to the pricing flexibility rules for dedicated
transport. We seek comment on this tentative conclusion.

1. Assessing Competition in the Marketplace

73. There are two basic issues generally relevant to assessing the state of competition in a market
(regardless of whether a full market power analysis or a less burdensome analysis is performed). First, if
a market is (or is presumed to be) competitive ex ante, the level of competition can be assessed by
determining whether there have been substantial and sustained price increases.'"® Second, because the
characteristics of different markets vary, an analysis of the level of competition should also include an
examination of the cost functions of the industry at issue.'®’ In analyzing each issue, both the product or
service market (e.g., interstate special access services) and the relevant geographic market (e.g., MSAs)
should be well-defined.

a. Substantial and Sustained Price Increase

74. The first step in measuring the level of competition in this proceeding is to determine whether
there are substantial and sustained price increases for interstate special access services in well-defined
markets.'®® Some parties claim that price cap LECs have increased interstate special access rates in some
of the MSAs for which the LECs have received Phase II pricing flexibility.'®® We ask these and other
interested parties to provide more recent data that demonstrate whether or not substantial and sustained

' See supra notes 10 and 11 and accompanying text.

83 See Pricing Flexibility Order, 14 FCC Red at 14273-74, 14299, paras. 93-94, 148.
18 See Daniel F. Spulber, REGULATION AND MARKETS 138-58 (1989).

187 See John Sutton, SUNK COSTS AND MARKET STRUCTURE 1-82 (1995).

18 A substantial price increase need not be a large increase. For example, the Department of Justice and Federal
Trade Commission Horizontal Merger Guidelines are designed to determine if a merger will result in “‘a small but
significant non-transitory’ price increase” in the relevant product market. See United States Department of Justice
and Federal Trade Commission Horizontal Merger Guidelines § 1.11 (revised 1997) (DOJ Merger Guidelines).

1% See, e.g., AT&T Petition for Rulemaking at 21-22; WorldCom Comments at 5.
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special access price increases have occurred in Phase Il MSAs."™ Parties submitting such data should
show not just the price changes that occurred after Phase II pricing flexibility was granted, but whether
the rate changes were substantial (i.e., did or did not result in rates above just and reasonable levels). In
order to identify whether there have been substantial increases in special access rates, we ask parties to
establish an objective benchmark against which to measure the most recent rate level data. Parties should
justify and explain, not merely assert, the usefulness of that benchmark.'®’

75. Parties should then provide a measurement of the sustainability of the rate changes.
Sustainability demonstrates whether the firm is, in fact, able to exercise market power. If the firm is
unable to maintain a substantial rate increase, for example because another firm enters the market and
offers the good or service at a lower rate, then the rate increase is not sustainable and the original firm
does not possess market power.

76. We ask parties to comment on whether Phase II pricing flexibility for special access has
produced substantial and sustained price increases in those MSAs for which Phase II pricing flexibility
was granted. The BOCs maintain that their recent years’ special access revenue increases result from
high special access demand growth, rather than from high and sustained special access rates.'?
Moreover, the BOCs claim that special access revenue per line evidences a declining trend;'” however,
we do not have sufficient information to evaluate that claim. Information that would be useful to validate
these BOC claims would include price cap LECs’ calculations of an Average Price Index (API) for all
special access services (including those under price cap and those under pricing flexibility); a Service
Band Index (SBI) for each special access service category and subcategory; and the revenues associated
with the API and SBIs. In the Commission’s annual access tariff review process, price cap LECs file
APIs, SBIs, and associated revenues for the special access basket. These calculations exclude rates and
revenues for special access services provided in MSAs where pricing flexibility has been exercised. In
providing such information, price cap LECs should recalculate these figures using the Tariff Review Plan
RTE-1 and IND-1 electronic formats, beginning in the year 2000, for all special access services including
services removed from price caps under our pricing flexibility rules.'™ This information would be of
significant benefit to our analysis.

77. We also invite parties to support claims of substantial and sustained price increases by
identifying the product market (e.g., channel terminations between LEC end offices and customer
premises), the customer segment (e.g., businesses in large or medium-sized buildings; large companies or
small companies), or any other more detailed demarcation of the special access market in which these
price increases occur. We thus take this opportunity to invite parties to proffer evidence regarding
whether the predictive judgments on which Phase I pricing flexibility was granted are supported by
subsequent marketplace developments.

1% For example, the data relied on by AT&T were from 1996 through 2001. See AT&T Petition Sor Rulemaking,
Declaration of Stephen Friedlander, Exhs. 1, 2. Similarly, WorldCom introduced data from 1999 and 2001. See
WorldCom Reply, Declaration of Michael D. Pelcovits (Pelcovits Decl.) at 12-15.

"' parties that critique the benchmark proposed by other parties (for example, in reply comments) should, in
addition to the critique, propose an alternative benchmark. Similarly, parties that critique data purporting to show
substantial rate increases should explain in detail why the rate increases should not be considered substantial,

%2 See Kahn/Taylor Decl. at 15.
193 See id.

1% Price cap LECs should perform these API and SBI calculations for all special access services, categories, and
subcategories in a manner consistent with sections 61.46 and 61.47 of our rules. See 47 C.F.R. §§ 61.46, 61.47.

2020



Federal Communications Commission FCC 05-18

b. Determination of Level of Market Competitiveness

78. In addition to determining the existence of substantial and sustained special access rate
increases that are significantly correlated with grant of Phase II pricing flexibility, analysis of whether
services are subject to substantial competition considers an analysis of the cost functions on the industry.
This may include analyses of the relevant product market, geographic market, demand responsiveness,
supply responsiveness, market share, entry barriers, and other pricing behavior in well-specified markets.

79. In the Pricing Flexibility Order, the Commission relied on entry barriers and supply
responsiveness analyses to develop the competitive triggers. The Commission determined that, if Pn'ce
cap LECs receive pricing flexibility and raise rates excessively, competitors will enter the market.'” In
so doing, competitors will Provide additional supply of special access services at (presumably) lower
prices than the incumbent.'® This rationale represents a supply responsiveness assessment of the level of
competition. The Commission also determined that if competitors make a significant amount of
irreversible, sunk investment (specifically in collocation and transport facilities), this would signify that
entry barriers in that market have been overcome.'”” The Commission found it unnecessary to perform

additional forms of market competitive analysis, concluding generally that such analyses would be unduly
burdensome. ' :

80. We seek comment on whether our pricing flexibility rules reflect a sufficiently robust
assessment of the level of interstate special access competition. Parties should address whether actual
marketplace developments have validated the supply responsiveness and entry barrier predictive
judgments made in the Pricing Flexibility Order, and, if not, whether different supply responsiveness and
entry barrier assessments are necessary. Parties should also address whether, in assessing our pricing
flexibility regime, we should consider additional measures of competition, such as demand
responsiveness and the other analytic methods discussed below.

@) Relevant Product Market
81. For the purposes of re-examining the pricing flexibility rules, we examine the relevant

product market.'” In the Pricing Flexibility Order, the Commission identified three categories of product
markets for special access services: (1) special access channel terminations between a LEC’s end office

" Pricing Flexibility Order, 14 FCC Red at 14297-98, para. 144,

1% See id.

7! See id., 14 FCC Red at 14263-64, paras. 79-80. The Commission did not address whether price cap LECs had
enacted a substantial and sustained rate increase because the special access market was then regulated as a monopoly
market. Price cap (and rate-of-return) regulation is based on the assumnption that the market is a monopoly market,
To limit monopoly rents and prevent the societal harms that would result, the Commission attempts to regulate the
monopolist in such a manner as to, as best as possible, cause the monopolist to behave as if it were in a competitive

market. See generally David E. M. Sappington & Dennis L. Weisman, DESIGNING INCENTIVE REGULATION FOR THE
TELECOMMUNICATIONS INDUSTRY 1-4 (1996).

1% See Pricing Flexibility Order, 14 FCC Red at 14268-73, paras. 84-92.

1% See Regulatory Treatment of LEC Provision of Interexchange Services Originating in the LEC’s Local Exchange
Area, CC Docket Nos. 96-149, 96-61, Second Report and Order in CC Docket No. 96-149 and Third Report and
Order in CC Docket No. 96-61, 12 FCC Red 15756, 15782, para. 41 n.119 (1997) (LEC Classification Order) (“[I]n
defining the relevant product market, one must examine whether a ‘small but significant and non-transitory’ increase
in the price of the relevant product would cause enough buyers to shift their purchases to a second product, so as to
make the price increase unprofitable. If so, the two products should be considered in the same product market.”)
(internal citation omitted).
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and customer premises, (2) special access channel terminations between an IXC POP and a LEC service
wire center, and (3) other special access facilities.”

82. We seek comment on whether these are the relevant product markets. For example,
commenters should specifically address whether channel terminations from the LEC end office to the
customer premises constitute a separate and distinct product market. Parties argue that alternative
competitive LEC channel terminations between an IXC POP and a LEC serving wire center or alternative
dedicated transport facilities poorly measure the presence of competition for channel terminations
between the LEC office and the customer premise.” With regard to the latter, parties argue that a price
cap LEC can theoretically be free from all rate regulation applicable to these special access channel
terminations when it may, in fact, be the only provider of these special access channel terminations in an
MSA where Phase II pricing flexibility has been granted.”” In the Pricing Flexibility Order, the
Commission acknowledged the economics of channel terminations between the LEC office and the
customer premise make it more costly for new entrants to compete in this product market.*® For this
reason, the Commission adopted higher triggers that incumbent LECs must satisfy in order to obtain
Phase II pricing flexibility for special access channel terminations between the LEC office and the
customer premise. We ask parties to refresh the record and address whether there have been substantial
and sustained rate increases since pricing flexibility was granted for channel terminations between LEC
offices and customer premises. We ask parties to address the degree of competition that exists for special
access channel termination services, including any available quantification of market developments after
Phase II pricing flexibility was granted. Because Phase II pricing flexibility is a statistically significant
variable in explaining substantial and sustained special access rates, parties should show that pricing
behavior changed significantly when and where Phase I pricing flexibility was granted.

83. We seek comment on whether product markets should be further subdivided by transmission
capacity. For example, parties should comment (and provide data supporting their positions) on whether
DS-1 special access channel terminations between the customer premises and the LEC end office is in the
same product market(s) as DS-3 and OCn channel terminations.

0 See Pricing Flexibility Order, 14 FCC Red at 14234-35, 14273-74, 14278-81, 14299-300, paras. 24-25, 93, 100-
07, 148-50,

! See, e.g., WorldCom Comments at 8.
2 See id. at 8-9; AT&T Reply at 14.

3 Pricing Fi lexibility Order, 14 FCC Red at 14299-300, para. 150. The Commission explained the need for higher
trigger thresholds for these channel terminations as follows:

[Clhannel terminations between a LEC end office and a customer premises warrant different treatment than
other special access and dedicated transport services. . .. We agree that pricing flexibility for channel
terminations between a LEC end office and a customer premises requires a higher threshold than flexibility
for other dedicated transport and special access services. Entrance facilities, direct-trunked transport,
channel mileage, and the flat-rated portion of tandem-switched transport all involve carrying traffic from
one point of traffic concentration to another. Thus, entering the market for these services requires less
investment per unit of traffic than is required, for example, for channel terminations between an end office
and customer premises. Furthermore, investment in entrance facilities enables competitors to provide
service to several end users, while channel terminations between an end office and customer premises serve
only a single end user. Accordingly, competitors are likely to enter the market for entrance facilities,
direct-trunked transport, channel mileage, and the flat-rated portion of tandem-switched transport before
they enter the market for channel terminations between a LEC end office and a customer premises, We

therefore adopt a higher threshold for granting flexibility for these channel terminations than for other
special access and dedicated transport services.

Id. at 14278-79, paras. 101-02 (internal citation omitted).
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84. Although we have not previously defined the classes of customers that obtain special access
services (such as classifying customers by the annual revenue per building or by the capacity required to
serve them), a careful differentiation among customer classes may be important for a thorough level of
competition analysis.* It may be relevant, for example, whether special access customers, such as
CMRS providers, IXCs, or enterprise business customers, constitute one or multiple customer class(es).

Parties should .;\)lfport. as much as possible, their proposed relevant customer classes with reliable
empirical data.

85. In discussing the relevant product markets, we ask parties to consider not only special access
services provided over price cap incumbent LEC networks, but also whether facilities provided over other
platforms, e.g., cable, wireless, and satellite, as well as over competitive LEC self-provisioned wireline
facilities, could provide the equivalent of price cap LEC special access services. We seek comment on
the willingness and ability of users to purchase equivalent special access services as substitutes for a price
cap LEC’s special access services. In this regard, we ask parties to discuss whether significant intermodal
special access price and quality service differentials exist and, if so, whether that implies that these
services are in different product markets.

86. Finally, in determining the appropriate delineation of the product market in which to perform
this analysis, we ask parties to provide their analyses consistent with their proposed geographic market.

(i) Geographic Market

87. To define the relevant market, we typically determine not only the relevant product market,
but also the relevant geographic market(s).”® The Commission previously has identified the relevant
geographic market for granting pricing flexibility for special access services as the MSA.”” We seek
comment on whether this remains the appropriate geographic market for each of the special access
services product markets, identified above or by commenting parties.

88. Some parties claim that competition is concentrated in a small number of areas within MSAs
and that, therefore, the MSA is too large to be the relevant geographic market.”® They allege that a
pricing flexibility trigger based on collocation coupled with con;&gtitive transport does not consider the
ubiquity of competitive transport facilities throughout an MSA.® They thus contend that the trigger may
demonstrate that numerous carriers have provisioned transport from their switches to collocation
arrangements in a single wire center, such as a LEC serving wire center, but the trigger does not
demonstrate the existence of competitive transport to interconnect the collocation arrangements to similar
arrangements in any other price cap LEC wire centers. If, for example, a collocated competitor uses its
own transport to carry traffic from a LEC serving wire center to an IXC POP, this may establish
competition for this facility, but it is not sufficient to establish competition for other special access
services. In short, these parties conclude that the Commission’s trigger does not say enough about the
geographic extent of “irreversible sunk investments” by competitors throughout the MSA in which
pricing flexibility was granted. As a result, they argue, incumbent LECs may be able to exercise

4 See DOJ Merger Guidelines § 2.22.

5 Such data, for example, may include econometric estimates of cross elasticity of demand or marketing studies
that show consumer substitutability of demand for competing services.

% See DOJ Merger Guidelines § 1.2.
7 Pricing Flexibility Order, 14 FCC Red at 14260, paras. 72-74.
28 See, e.g., AT&T Reply, Reply Declaration of Lee L. Selwyn at paras. 16-21.

* See, e.g., Revisions by Qwest Corporation to Tariff F.C.C. No. 1, Transmittal No. 206, Petition of Time Warner
Telecom to Reject, or Alternatively, Suspend and Investigate at 4-5 (filed Aug. 23, 2004).
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monopoly power through the use of exclusionary pricing strategies in some portions of the MSA. We
seek comment on these contentions.

89. We note that all of the price cap LECs’ special access pricing flexibility petitions to date have
relied on the alternative trigger regarding the percentage of revenue associated with wire center
collocation as opposed to the trigger that measures only the percentage of wire centers with collocation. 2!
Because the revenue triggers require collocation, and hence facilities deployment, in fewer wire centers in
the MSA, we invite commenters to address whether the MSA remains a reasonable geographic market in
which to measure irreversible sunk investment in the relevant special access product markets, and
particularly for channel terminations between the LEC office and the customer premise. We seek
comment on this concern.

90. One reason that competition may not develop throughout an entire MSA is that the difference
between the expected per unit costs of any potential competitor and a price cap incumbent LEC's
expected per unit costs in the foreseeable future may be considerably greater in some areas of an MSA
than others. Any such cost disadvartages may be smaller in areas of relatively high special access line
density, e.g., downtown Boston, than in areas of relatively low density, e.g., suburban Boston. We seek
comment on the degree to which special access line density affects the cost disadvantage a potential
entrant would face relative to a price cap LEC, and the reasons for this disadvantage, if any exists. We
also seek comment on the use of some measure of special access line density to refine the relevant
geographic market definition for special access services. Under one approach, line density might be used
to subdivide, not supplant, the MSA geographic market. Under a second approach, line density might
replace the MSA as the relevant geographic market. We seek comment on these approaches.

91. If we were to use line density to define the geographic market, we would have to establish
density zones. We request comment on how to establish density zones for purposes of defining the
relevant geographic market. In this regard, we note that states generally are required to de-average state-
wide UNE rates into at least three zones to reflect costs differences within the state.?!! Most states, at a
minimum, have established rate zones for voice grade loops and DS1 loops. Some states also have
established rate zones for UNE loops with capacities higher than DS1 and for dedicated transport and
entrance facility UNEs with various capacities. We ask parties to comment on whether it would be
appropriate to use the rate zones already established by the states for comparable UNEs as the density
zones for interstate special access services. In this regard, we seek comment on the comparability of
UNE:s and special access services. For example, if a state does not de-average the rate for DS3 UNE
loops, is it appropriate to use zones that it established for DS1 loops for the DS3 special access service
zones? Or if a state does not de-average rates for dedicated transport or entrance facility UNEs, is it
appropriate to use the zones that it established for DS1 loops as the density zones for interoffice special
access services? More generally, is it necessary to establish different sets of density zones for special
access channel termination services extending between the LEC’s end office and the end user, for channel

20 E o., BellSouth Petition Jor Pricing Flexibility for Special Access and Dedicated Transport Services, CCB/CPD
File No. 00-20, Memorandum Opinion and Order, 15 FCC Rcd 24588 (CCB 2000); see also Review of the Section
251 Unbundling Obligations of Incumbent Local Exchange Carriers, Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, Deployment of Wireline Services Offering Advanced
Telecommunications Capability, CC Docket Nos. 01-338, 96-98, 98-147, Report and Order and Order on Remand
and Further Notice of Proposed Rulemaking, 18 FCC Rcd 16978, 17182-83, para. 341 (2003) (Triennial Review
Order) (subsequent history omitted) (“Incumbent LECs have received special access pricing flexibility in numerous

MSAs throughout their regions, based almost exclusively on meeting the Pricing Flexibility Order’s triggers based
on special access revenues.”).

*1' 47 CFR. § 51.507(f); Implementation of the Local Competition Provisions in the Telecommunications Actof
1996, CC Docket No. 96-98, 95-185, First Report and Order, 11 FCC Red 15499, 15882-82, paras. 764-765 (1996)
(Local Competition Order) (subsequent history omitted).
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termination service extending between the LEC’s serving wire center and the IXC POP, and for
interoffice facilities?

92. We also seek comment on alternative ways that we might develop density zones for special
access rates. We ask parties to define the appropriate measure of special access line density. Should we
measure density, for example, based on price cap incumbent LEC DS0-equivalent special access lines per
square mile, DS1 lines per square mile, DS3 lines per square mile, or on some other basis? We also
request comment on how to group line densities, e.g., 10,000 DS0-equivalent special access lines and
above, 1,000 DS0-equivalent lines and below. We request that parties propose density zones for special
access service. Parties that propose these zones should demonstrate why these zones would reflect
varying degrees of special access competition.

93. Finally, we seek comment on how to apply any triggers that we adopt for pricing flexibility if
we adopt density zones to define geographic markets for special access services. If we retain use of
collocation as a trigger, for example, is there some special access line density level that is so high, e.g.,
10,000 lines or greater per square mile, that it would enable us to conclude that it is unnecessary to
examine data regarding the presence of collocation facilities? Or, if we use density zones to define
geographic markets and collocation presence as a trigger, should the amount of collocation required vary
inversely with special access line density within a zone? For example, could we grant pricing flexibility
where there is relatively low amount of collocation in a relatively high density zone or where there is a
relatively high amount of collocation in a relatively low density zone?

(ii) Demand Responsiveness

94. Parties may seek to demonstrate that the market for a particular special access service is not
competitive by showing that a significant number of the price cap incumbent LEC’s customers do not
have the ability to purchase a full range of comparable special access services from carriers other than the
LEC. Economists traditionally measure demand responsiveness by identifying other special access
options, relevant to that particular market, that are close substitutes, and determining whether consumers
are impeded from switching to these substitutes.”'?

95. Although the Commission did not address demand responsiveness in the Pricing Flexibility
Order, the demand responsiveness of a price cap incumbent LEC’s customers may be an important factor
in assessing the level of competition for incumbent special access services. In providing a demand-
response analysis, parties should show whether the demand responsiveness before and after pricing
flexibility was granted differed significantly. Parties should also show whether this response is
significantly different, ceteris paribus, between an MSA in which Phase II pricing flexibility has not been
granted and an MSA in which it has.

96. Because an MSA-by-MSA, service-by-service, customer-class-by-customer-class demand-
response analysis may be unduly burdensome to parties and to the Commission, parties may aggregate
demand-response data, statistics, and analyses.””® We are concerned, however, that too much aggregation
may lead to inconclusive results. For example, because we have emphasized distinctions between product
markets (e.g., special access channel terminations between the customer premise and the LEC office,
special access channel terminations between the IXC POP and the LEC serving wire center, and other
special access services), we ask parties not to aggregate data from these markets. Also, we request that

21 More specifically, demand responsiveness measures the sensitivity of the quantity demanded to price changes.
Demand responsiveness is typically measured by the elasticity of demand, which is the percentage change in the
quantity demanded for a particular product will be following a one percent change in the price of that product. See
Robert S. Pindyck & Daniel L. Rubenfeld, MICROECONOMICS 29 (1992).

*13 See Pricing Flexibility Order, 14 FCC Rcd at 14267-69, paras. 84-86.

2025



Federal Communications Commission FCC 05-18

parties provide disaggregated customer class data, regardless of how the commenter chooses to identify
the relevant customer class(es) (e.g., the occupancy of buildings, the distribution of revenues either by
building or enterprises).

@iv) Supply Responsiveness

97. Parties may seek to demonstrate that the market for a particular special access service is not
competitive by showing that, for each product market, competitors do not have enough readily-available
supply capacity to constrain the price cap LEC’s market behavior. Supply responsiveness measures the
ability of carriers, other than the price cap LEC, to supply enough capacity to respond to demand
mi grating from the price cap LEC’s network in the event of a LEC price increase for its special access
services.”'* Supply elasticities of a LEC’s competitors may be important in assessing the leve! of
competition for an incumbent’s special access services after Phase II pricing flexibility is granted.

98. We seek comment on whether the triggers, adopted in 1999, remain reasonable when
assessed against marketplace data since the granting and exercise of Phase II pricing flexibility. In the
Pricing Flexibility Order, the Commission predicted a relationship between price cap LEC special access
rates and supply responsiveness, stating that “[i]f an incumbent LEC charges an unreasonably high rate
for access to an area that lacks a competitive alternative, that rate will induce competitive entry, and that
entry will in tumn drive rates down.”?"> This assessment directly addresses the issue of sustainability. The
Commission reasoned that substantial rate increases would not be sustainable because they would attract
entry, increase competition, and ultimately result in lower rates.?'¢

99. We invite parties to provide detailed analyses of supply responsiveness,?'” including
providing the relevant data and information that would be necessary to determine whether a price cap
LEC's competitors are supply-responsive.2'® Parties providing this data should demonstrate the presence
or lack of entry and/or increased competitive supply so that we may assess whether it is reasonable to
continue to rely on our prior conclusions. We ask commenters to provide evidence showing whether
there is a statistically significant relationship between higher special access rates and high levels of
competitive LEC entry. Parties should quantify the purported relationship between rates and entry. For
example, one way to quantify this relationship is to demonstrate a statistically significant relationship
between increased competitive LEC entry and investment and the relative levels of special access rates
and/or special access profit margins in MSAs where Phase I pricing flexibility has been granted. Also,
we are particularly interested in data that would show whether the LEC responded to the competitive

214 See Pindyck & Rubenfeld at 32; see also DOJ Merger Guidelines §§ 1.0, 1.3, 3 (the guidelines refer to these
factors as supply substitution factors, i.e., possible production responses).

*3 Pricing Flexibility Order, 14 FCC Red at 14297-98, para. 144,
216
id.

217 Supply responsiveness is typically measured using elasticity of supply, a concept parallel to that used for
demand elasticity. See Pindyck & Rubenfeld at 32. Supply elasticity measures the percentage change in the
quantity supplied that results from a one percent change in the price of a product. High supply elasticity indicates
that entry is relatively easy and that any attempt by an incumbent to raise prices will result in new entry.
Conversely, low supply elasticity is indicative of market power.

*"* The incumbent LEC’s elasticity of demand is affected by the new entrant’s elasticity of supply. It may be
possible to show that the incumbent LEC’s demand becomes more responsive to changes in price as new entrants’
supply becomes more elastic and their market share increases. Such results would indicate that, as new entrants
become more capable of supplying special access services to more customers, an increase in special access prices by
the incumbent LEC results in a larger decrease in the quantity of special access services purchased from the
incumbent LEC and an increase in the amount supplied by the new entrants. See Dennis W. Carleton & Jeffrey M.
Perloff, MODERN INDUSTRIAL ORGANIZATION 158-69, 172-74 (1993).
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threat on a narrowly targeted basis (e.g., by offering new lower contract tariff rates to the customer or

customer location (e.g., specific building) served by the competitor) or on a broader basis (e.g., MSA-
wide).

100.  We ask parties to provide detailed information about their existing supply of special
access facilities, including their ability or inability to self-deploy transport facilities, and/or to gain access
to third-party alternatives. In providing such information, it would be most helpful for parties to
disaggregate data among, at least, special access channel terminations between customer premises and the
LEC office, special access channel terminations between the IXC POP and the LEC wire center, and other
special access facilities. In addition, we invite each commenter, for its company, to provide information
about the supply of special access facilities at the MSA level for each MSA in which that company is
present.’ The most relevant data would be provided for the following time periods: deployment before
and up to the granting of Phase II pricing flexibility, deployment from the time pricing flexibility was
granted until the present, and planned future deployment. Further, we ask parties, now that Phase I
pricing flexibility has been granted in many MSAs, to demonstrate the strength of any correlation
between collocation and the provision of competitive transport facilities.?®

101.  We encourage competitive LECs and other parties that have deployed their own special
access transport facilities to provide their actual deployment cost information instead of relying on
theoretical, estimated, or modeled costs of price cap LEC special access transport facilities. To the extent
that parties compare their costs to the costs of price cap LEC transport facilities, these comparisons
should be made across facilities that are as similar as possible. We note that some deployment costs are
location specific.

102.  Finally, we note that, in certain industries, a short-term supply response may be
ameliorated by other long-term supply responsiveness factors. For example, in an industry where assets
can be deployed only in large increments, fixed costs are high, and there are substantial transaction costs
to adding supply, we expect lags between changes in prices and a supply response.”?! We therefore ask

parties to demonstrate that supply responsiveness trends are stable by providing evidence of long-term
trends.

) Market Share

103. A high market share does not necessarily confer market power, but it is generally a
condition precedent to a finding of market power.”?? Although the Commission did not rely on a market
share analysis in the Pricing Flexibility Order,” we now invite parties to provide data and analysis of
price cap LECs’ market shares for special access services, by MSA where Phase II pricing flexibility has
been granted, before and after that pricing flexibility was implemented. We invite parties to supply
market share data and analysis based on revenues and/or volumes on an annualized basis. If parties

%9 To the extent that a party contends that the relevant geographic market is something other than the MSA, that

party should also provide information about the supply of special access facilities at the level of that geographic
market (for each market).

0 Pricing Flexibility Order, 14 FCC Red at 14266-67, para. 82 (For example, in the Pricing Flexibility Order, the
Commission recognized that the “correlation between operational collocation arrangements and competitive
transport facilities is somewhat attenuated, . . . [and therefore] require{d] incumbent LECs to show that at least one
competitor relies on transport facilities provided by a transport provider other than the incumbent in each wire center
. . . [with] an operational collocation arrangement.”).

2! See Jean-Jacques Laffont & Jean Tirole, COMPETITION IN TELECOMMUNICATIONS 16-17 (2001).
22 See DOJ Merger Guidelines § 1.11.
™ See Pricing Flexibility Order, 14 FCC Red at 14271-72, paras. 90-91.
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choose one measure of market share over others, they should identify their proposed measure with
specificity and provide a thorough justification of their choice of measurement as compared to others.

We note that there are many ways of defining market share, such as volume of traffic, revenues, or
network capacity. We ask parties to be specific in defining both the numerator and the denominator in the
ratio that determines market share.” For example, while parties should identify the size of the actual and
potential market, they should not assume, without providing supporting evidence, that every building in
an MSA is a potential customer for special access services. We also ask parties to disaggregate, as much
as possible, any market share data provided by the special access product market (e.g., special access
channel terminations between the LEC end office and customer premises), and by customer classes. We
invite parties to provide market share information at the MSA level (and any other geographic market
level they deem appropriate).

104. A company that enjoys a very high market share will be constrained from raising its
prices substantially above cost if the market is characterized by high supply and demand elasticities.* In
other words, an analysis of the level of competition for special access services based solely on a price cap
LEC’s market share at a given time may not provide sufficient evidence for us to conclude that substantial
competition exists or does not exist.”?® We therefore propose to consider market share in conjunction
with other factors, including, but not limited to, supply and demand responsiveness, growth in demand,
market shares before Phase I flexibility was implemented, and pricing trends. Market share analyses
provided by commenters should take these factors into consideration.

105.  In particular, market share analysis and supply responsiveness should be used jointly to
assess market power. Parties should ensure that the data and analyses they provide on supply
responsiveness issues are consistent with their market share analyses and data. We do not believe it
necessary for parties to provide estimates of supply elasticities separately from the data and analyses they
include in their comments responding to supply responsiveness issues. Instead, we intend to use the
supply responsiveness data and analyses provided by parties in response to the information requested
above in the Supply Responsiveness section of this NPRM.*>’ We expect that parties submitting this
information will submit market share data and analyses that can be used in conjunction with supply
responsiveness data and analyses.

106.  Finally, because market share analysis is primarily concerned with ascertaining the level
of competition in the wholesale special access service market, where price cap LECs provide these
services to intermediate customers (e.g., IXCs, CMRS providers) that ultimately supply the retail market,
we invite parties to provide wholesale market share analyses and data, excluding retail market analyses
and data. If parties would like to include market share analysis and data for the special access retail

market, they may do so, as well. Further, we ask that parties identify whether and, if so, how UNEs are
included in their analysis.

24 We require parties to be consistent between the numerator and denominator to address, in part, the problems the
Commission identified with the record submitted by parties in the pricing flexibility proceeding. See id., 14 FCC
Red at 14271-72, paras. 90-91.

5 Access Charge NPRM, Order, and NOI, 11 FCC Red at 21424, para. 158. The “‘small but significant and non-
transitory’ increase in price” standard is based on the assumption that supply and demand elasticities can constrain
monopoly pricing. See DOJ Merger Guidelines § 1.11.

25 See DOJ Merger Guidelines § 1.11 (market share is one of many measures used to evaluate market power).
7 See supra section ILB.1.b(iv).
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(vi) Barriers to Entry

107.  An entry barrier may be defined as a cost of production that must be borne by
competitors entering a market that is not borne by an incumbent already operating in the market.”® Cost
advantages derived solely from the efficiency of the incumbent are not considered a barrier to entry.”®
Markets where a price cap LEC owns or has access to important assets or resources that are not accessible
to the potential entrant bestows an absolute advantage on the incumbent.

108.  The ease with which competitors can enter the special access market influences the level
of competition in that market.” For example, a LEC might have a market share of over 50 percent but
no market power if there are no significant barriers impeding entry into that market.** In such a
situation, the threat that an increase in price could eventually attract new entrants might be real enough to
discourage the price cap LEC from increasing its price. Similarly, high rates of return may attract
competitors to that market if entry barriers are relatively low.

109.  In the Pricing Flexibility Order, the Commission predicted that substantial “irreversible,
or ‘sunk’ investment in facilities used to provide competitive services,” would be sufficient to constrain
the LECs’ pricing behavior.”® Specifically, the Commission determined that collocation “usnally
represents a financial investment by a competitor to establish facilities within a wire center. . . . [T]he
investment in transmission facilities associated with collocation arrangements is largely specific to a
location; the competitive LEC’s facilities cannot, for the most part, easily be removed and used elsewhere
if enng does not succeed.” Because these investments were location specific, the entrant incurred sunk
costs,”** making it less likely that the incumbent could successfully use exclusionary strategies to drive
the entrant from the market.”®

110.  Parties contend that the Commission’s economic reasoning is incomplete. They claim
that market entry by sorhe carriers does not fully ameliorate the effect of sunk costs as a continuing and
substantial barrier to entry.”” We seek comment on whether our assessment in the Pricing Flexibility

28 See Spulber, supra note 186, at 40 (citing George J. Stigler, THE ORGANIZATION OF INDUSTRY 67 (1968)).
2 See id.
B0 See id.
B! See id.

2 See Herbert Hovenkamp, Federal Antitrust Policy — The Law of Competition and Its Practice § 3.7d (1999).
B3 Pricing Flexibility Order, 14 FCC Rcd at 14263-64, para. 79.
4 1., 14 FCC Rcd at 14265-66, para. 81.

5 Sunk costs refer to the investments that have to be made to enable production of a good or service. These costs
are incurred even before a single unit of good or service is produced. An example of sunk costs can be found where
the cable network has to be put in place — at a high cost - before any voice or data transmission can be made.

2 Pricing Flexibility Order, 14 FCC Red at 14264, para. 80 (“An incumbent monopolist will engage in
exclusionary pricing behavior only if it believes that it will succeed in driving rivals from the market or deterring
their entry altogether. . . . Once multiple rivals have entered the market and cannot be driven out, rules to prevent
exclusionary pricing behavior are no longer necessary. Investment in facilities, particularly those that cannot be
used for another purpose, is an important indicator of such irreversible entry. . . . [Tlhe presence of facilities-based

competition with significant sunk investment makes exclusionary pricing behavior costly and highly unlikely to
succeed.”).

%7 See, e.g., Letter from Brian R. Moir, counsel for the Special Access Reform Coalition, to Marlene H. Dortch,
Sec’y, Federal Communications Commission, Attach. Phoenix Center Policy Paper Number 18 (George S. Ford &
Lawrence J. Spiwak, Set It and Forget It? Market Power and the Consequences of Premature Deregulation in
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Order of the relationship between entry barriers and irreversible, sunk investment by competitive carriers
remains sufficiently robust. We also seek comment on whether this assessment has been validated by
actual marketplace developments since the Pricing Flexibility Order was adopted in 1999.

111.  Finally, we seek comment on the effect that numerous competitors exiting the market has
on our predictive judgment that collocation shows evidence of irreversible market entry. The
Commission predicted that collocation equipment would remain “available and capable of providing
service in competition with the incumbent, even if the incumbent succeeds in driving that competitor from
the market.”™ In light of the numerous competitors that have exited the market (in whole or in part)
since 1999, we seek comment on whether their collocation facilities (space and equipment) continue to be
used by other competitive LECs or are available for use by competitive LECs without their first having to
incur significant additional sunk costs. We note that price cap LECs retain data on which carriers are
collocated in their offices (and on the equipment located in the collocation spaces), and believe such
information is particularly relevant here. We, therefore, invite these LECs to provide data (disaggregated
on an MSA basis) that identifies whether and how the collocation spaces and equipment of carriers that
have exited the market are used by, or available to, other competitive carriers. We seek comment on what
changes, if any, we should make to our pricing flexibility rules if the data show that collocation has not
proven to be as accurate a proxy for irreversible competitive market entry as we expected.

(vii) Other Factors

112.  We invite interested parties to provide discussion, supply data, and present analysis of
other factors in addition to those discussed above that would be helpful in evaluating the level of
competition for special access services in the MSAs where Phase II pricing flexibility has been granted.
The discussion and analysis of these additional factors should include considerations as to the importance
of these factors in making a final determination as to the level of competition in the special access market.

2, Relationship Between Market Power and Impairment Standards

113.  While the Commission was working to reform its special access price cap rules in the
mid-to-late 1990s, it also was implementing section 251 of the 1996 Act, which requires incumbent LECs
to offer network elements on an unbundled basis.> In undertaking its unbundling analysis, the
Commission repeatedly confronted the issue of whether to unbundle network elements or combinations of
network elements comprising essentially the same facilities as those used to provide special access
services. Indeed, in these proceedings some parties have advocated variations on the pricing flexibility

(-..continued from previous page)

Telecommunications Markets (2003)) at 18 (filed July 18, 2003); see also Jean Tirole, INDUSTRIAL ORGANIZATION
305-56 (1994).

18 Pricing Flexibility Order, 14 FCC Red at 14264, para. 80. The Commission further explained that “[a}nother
firm can buy the facilities at a price that reflects expected future eamnings and, as long as it can charge a price that
covers average variable cost, will be able to compete with the incumbent LEC.” Id.

™ See, e.g., Triennial Review Order, supra note 210, 18 FCC Rcd at 17025, para. 70; Implementation of The Local
Competition Provisions of The Telecommunications Act of 1996, CC Docket No. 96-98, Third Report and Order and
Fourth Further Notice of Proposed Rulemaking, 15 FCC Red 3696, 3704, para. 14 (1999) (UNE Remand Order)
(subsequent history omitted); Local Competition Order, supra note 211, 11 FCC Red at 15616-775, paras. 226-541.

0 For example, at one time, the Commission imposed temporary use restrictions on combinations of unbundled
loops and unbundled dedicated transport (known as enhanced extended links, or EELs) to prevent the unbundling
requirements from “caus[ing] a significant reduction of the incumbent LECs’ special access revenues prior to full
implementation of access charge and universal service reform” due to the possibility of mass migration of special
access services to cost-based UNEs. Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-98, Supplemental Order, 15 FCC Red 1760, 1761, para. 3
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standard for determining when certain network elements should be unbundled,?*’ and the D.C. Circuit, in
its USTA II decision, recently instructed the Commission to take account of tariffed special access
services when conducting its unbundling in(;'t‘xiry.z‘z We note that the Commission recently modified its
unbundling analysis in response to USTA 11, and we seek comment on the relationship, if any, between

the market power threshold that underscores the pricing flexibility rules and the impairment standard for
unbundling.

3. Tariff Terms and Conditions

a, Background

114.  Although traditional market power analysis focuses on whether a firm can impose a
substantial and sustained price increase within, and examines the cost characteristics of, the relevant
geographic and product/service market, market power can also be exercised through exclusionary
conduct. ,,E“Ch conduct may be evidenced from the terms and conditions contained in a carrier’s tariff
offering.

-115. The Commission has long been concerned about dominant carriers offering their services
on terms and conditions that weaken or harm the competitive process sufficiently to reduce consumer
welfare.”** Notably, with specific regard to special access services, the Commission has sought to
exercise great care to prevent exclusionary conduct while transitioning the market from monopoly to
competition.*** For example, the Commission permitted price cap LECs to offer volume and term
discounts for special access services without any competitive showing, but it found that some large
discounts might be anticompetitive or raise questions of discrimination.”*’ Moreover, it has prohibited

(...continued from previous page)

(1999) (quoting UNE Remand Order, 15 FCC at 3913, para. 489). More recently, however, the Commission
adopted new EELSs eligibility criteria that were not based on the preservation of special access revenues. Triennial
Review Order, 18 FCC Rcd at 17350-61, paras. 590-611.

*! Triennial Review Order, 18 FCC Red at 17182-83, 17225-26, paras. 341, 397.

22 United States Telecom Ass’n v. Fi CC, 359 F.3d 554, 577 (D.C. Cir. 2004) (USTA ID), pets. for cert. filed, Nos. 04-
12, 04-15, 04-18 (June 30, 2004).

M See FCC Adopts New Rules for Network Unbundling Obligations of Incumbent Local Phone Carriers, FCC
News (Dec. 15, 2004).

faad See, e.g., AT&T v. Central Office Tel., Inc., 524 U.S. 214, 223 (1998) (“Rates, however, do not exist in isolation.

They only have meaning when one knows the services to which they are attached.”), rehearing denied, 524 U.S.
972.

%5 See, e.g., Expanded Interconnection with Local Telephone Company Facilities, CC Docket Nos., 91-141, 92-222,
Report and Order and Notice of Proposed Rulemaking, 7 FCC Red 7369, 7463, para. 201 (1992) (Expanded
Interconnection Order), modified by T FCC Red 7936 (1992), rev'd, in part, on other grounds, Bell Atlantic Tel.
Cos. v. FCC, 24 F.3d 1441 (D.C. Cir. 1994), reinstated in pertinent part, Expanded Interconnection with Local
Telephone Company Facilities, CC Docket No. 91-141, Memorandum Opinion and Order, 9 FCC Red 5154, 5156,
5200-01, paras. 4, 168-71; AT&AT Communications Tariff F.C.C. No. 15, Competitive Pricing Plan No. 2, Resort
Condominiums International, CC Docket No. 90-11, Memorandum Opinion and Order 5648, 5649.50, paras, 12-22,

% See Expanded Interconnection Order, 7 FCC Red at 7447-70, paras. 164-215.
%7 See id., 7 FCC Red at 7463, para. 200.

2031



Federal Communications Commission FCC 05-18

price cap LECs from incorporating growth discounts into their tariffs.>*® The Commission has also
limited the termination liabilities that carriers may include in their tariffs.*®

116.  In the AT&T Petition for Rulemaking and responses thereto, parties have complained that
the terms and conditions for special access services in the tariff offerings of price cap LECs represent
exclusionary conduct designed to deter market entry or to induce market exit.>*® They argue that the price
cap LECs, as dominant firms, can and have adopted pricing structures through tariff terms and conditions
that negate the price breaks a competitor can offer a customer for a particular service because the
customer would then lose its discounts from the price cap LEC on other services or in other markets.2!
They contend that dominant firms are likely to engage in this form of exclusionary conduct because,
unlike classic exclusionary pricing, this conduct does not require the firm to set any price below cost.”*

. 117, The BOCs respond that allegations of strategic anticompetitive !Jricing represent mere
theoretical arguments and that they have not engaged in exclusionary conduct.” They point out that
special deals to attract or retain customers may injure individual competitors but result in a net increase in
overall consumer welfare.” They claim, moreover, that a general restriction on any discriminatory
conduct would restrict competitive behavior and harm consumers by denying them the direct benefit of
the tariff terms (including any volume and term price reductions) and by reducing the vigor of
competition.> The BOCs also contend that the pricing flexibility triggers, which serve as a proxy for
irreversible market entry, ensure that any anticompetitive strategy to frustrate entry through the use of
pricing flexibility tariffs or contract tariffs is too late to be effective.”

118.  Further, the BOCs claim that precluding the use of volume and term discounts would
place them at a competitive disadvantage.””” Long-term contracts assure recovery of direct facility costs
and allow amortization of up-front sunk costs over the life of the transaction. The BOCs argue that
customers willingly agree to volume and term commitments to obtain discounts and that every carrier
makes available such offerings in all forms of their tariffs.”*® Finally, they contend that the complaining
parties have extensive networks of their own and can simply elect to self-provision any service they
choose not to purchase from a BOC.>*

%8 See Transport Rate Structure and Pricing, CC Docket No. 91-213, Fourth Memorandum Opinion and Order on
Reconsideration, 10 FCC Red 12979, 12985, at para. 17 (1995).

% See Expanded Interconnection Order, 7 FCC Red at 7464, para, 202.

9 These complaints relate to the terms and conditions contained in the BOCs' price cap tariffs, their contract tariffs
(offered after receiving and exercising Phase I or Phase II pricing flexibility), and their Phase II pricing flexibility
tariffs, See, e.g., AT&T Petition for Rulemaking at 18-23; Arch Wireless Comments at 4; WorldCom Comments at
11-12, Pelcovits Decl. at 11-15; XO Comments at 5-7. Although our discussion of contract terms and conditions
occurs within the pricing flexibility section of the NPRM, we invite parties to comment on tariff terms and
conditions for any of these forms of tariffs.

3! WorldCom Reply, Pelcovits Decl. at 8, 11.
2 1d.at5.

= Kahn/Taylor Decl., supra note 77, at 29.

B4 1d. at 30.

B 1d.

6 1d. at 31.

¥ 1d,

8 1d. a1 32.

9 Id. at 33.
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b. Discussion

119.  There are several reasons that a firm might bundle product offerings.”® We are
concerned here with whether a firm bundles the purchase of one product with the purchase of a product
the customer might otherwise not have made. A provider dominant in one product may seek to influence
the purchase of other products by imposing terms and conditions that bundle the products together. As
with the market power type analysis described above, in evaluating the terms and conditions associated
with a prziﬁcie cap LEC tariff offering, parties should identify the special access product and geographic
markets.

120.  As a first approximation, special access service involves facilities dedicated to connecting
two locations. We seek comment on whether this connection is a single product or whether it represents
several products. In the Pricing Flexibility Order, the Commission identified three categories of product
markets for special access services: (1) special access channel terminations between a price cap
incumbent LEC’s end office and customer premises, (2) special access channel terminations between an
IXC POP and a LEC service wire center and channel terminations and (3) other special access
facilities.”® As explained supra in section III.B.1.b(i), we seek comment on whether these continue to be
the relevant product markets. The Commission also identified the MSA as the relevant geographic
market. As explained supra in section IILB.1.b(ii), we seek comment on whether this remains the logical
geographical market.

121. In conjunction with these product and geographic market analyses for special access
services, we seek comment on the reasonableness of various levels of aggregation that a carrier may
require of a customer to qualify for a discount.”*® For example, are there cost justifications for bundling
discounts with aggregations of services (e.g., DS-1, DS-3, OCn) and/or geographic regions (e.g., routes,
wire centers, zones, LATAs, LEC footprints)? Is it reasonable for LECs to require that customers
aggregate purchases across equivalent transport and special access products (e.g., channel terminations
and entrance facilities)? We also seek comment and data on whether, where there are discounts based on
aggregations of products, price cap LECs offer equivalent non-bundled, product-by-product discounts.

122.  'Where a volume commitment is a condition precedent to obtaining a discount, we seek
comment on whether it is reasonable to condition the discount to the (individual) customer’s previous
purchase level. We invite parties to comment on whether the manner of specifying volume levels affects
the quality of competition. We also seek comment on how the discounts offered in price cap LEC tariffs
vary with the volume of service purchased. Is there a trade-off between the amount of aggregation
allowed and the restrictiveness of the discount terms that we allow? Finally, parties should comment on
whether they believe such conditioning of discounts on prior volumes and future volume commitments
violates our prohibition on growth discounts.?*

123.  Where discounts are based on the length of the term commitment, we seck comment on
the relationship between up-front, non-recurring charges and termination penalties. Prior to the advent of
competition, the trade-off between an up-front charge and amortization over the lease period was the cost

% See Robert B. Wilson, NONLINEAR PRICING 7-8 (1993) (discussing appropriate and inappropriate reasons to
bundle product offerings).

#! See supra sections IILB.1.b(i)-IILB.1.b(i).

2 pricing Flexibility Order, 14 FCC Red at 14234-35, 14273-74, 14278-81, 14299-300, paras. 24-25, 93, 100-07,
148-50.

3 For instance, Ameritech’s tariff appears to require volume and term discounts be based on each customer’s
previous total regional purchase of service. Ameritech Tariff F.C.C. No. 2 §§ 19.3(B)-(D).

%! See Pricing Flexibility Order, 14 FCC Red at 14294, paras, 134-35,

2033



Federal Communications Commission FCC 05-18

of money. With competition, non-recurring charges and termination penalties raise issues concerning
barriers to entry, risk bearing, and retail versus wholesale churn. We seek comment on whether we
should allow or require up-front, non-recurring charges to recover the costs associated with initiating
service for a specific customer. Should we require amortization over the life of the facility of the cost of
activities that benefit all customers using the facility?

124.  Additionally, we seek comment on whether it is reasonable for a price cap LEC to bundle
a tariff discount with the condition that the customer terminates service with a competitor. Is such
bundling for the same service on the same route reasonable?

125.  Finally, we ask parties to comment on whether it is reasonable for a price cap LEC to
bundle a tariff discount with restrictions on the use or reuse of a facility.

4. Relationship Between New Pricing Flexibility Rules and New Special Access
Price Cap Rules

126.  If we modify the pricing flexibility rules, we seek comment on whether and how to adjust
the price cap rules to incorporate the affects of changes in the pricing flexibility rules. In the event that a
price cap LEC currently has pricing flexibility for services for which it will not have flexibility under any
new rules we adopt, we tentatively conclude that rates for these services should be regulated no
differently from rates for services for which a LEC never had pricing flexibility and for which it would
have none under any new criteria. We may, for example, adopt a single price cap special access basket
that includes separate categories for special access DS1 channel terminations extending between a price
cap LEC end office and a customer premises, for DS1 channel termination services extending between a
price cap LEC serving wire center and an IXC POP, and for DS1 interoffice facilities. If, in this example,
a LEC either never had pricing flexibility for DS1 special access services, or currently has pricing
flexibility but will no longer have it for these services under any new criteria, it would have to establish
separate rates in a tariff and categories within the basket for each of the three service categories. Going
forward, under the new price cap rules, the rate levels for the DS1 channel termination and interoffice
facility services would be subject to the upper SBI limit for each category. These rate levels also would
be constrained, as would those for any other special access service subject to price caps, because they are
reflected in the API for the special access services basket that, in turn, must not exceed the PCI for the
basket. We tentatively conclude that services subject to a new price cap plan going forward should be
treaged the same regardless of whether they never had or currently have pricing flexibility because, under
the new criteria, there presuniably is no distinction between the two services. We seek comment on this
tentative conclusion. We also invite comment on other options under a new price cap plan for regulating

rates for services that.currently have pricing flexibility, but would have none under any new rules we
might adopt.

127. We tentatively conclude that we should use the same approach to establish initial rates
under a new price cap plan for services for which a LEC currently has pricing flexibility, but will have
none going forward under any new criteria we adopt in this proceeding, and for services for which a LEC
never had pricing flexibility and for which it would have none under any new pricing flexibility criteria.
For example, if we find that initial rates should be based on a forward-looking cost study, rates for both of
these categories of services would be set based on a forward-looking cost study, even though previously
they were regulated differently. Again, there presumably is no distinction between the two services under
any new pricing flexibility criteria that we adopt. There is therefore no obvious reason to establish initial
rates for these services using different methods. We seek comment on this tentative conclusion. We also
invite comment on other options under a new price cap plan for setting initial rates for services that
currently have pricing flexibility, but would have none under any new criteria we adopt.
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C. Interim Relief

128.  AT&T has requested that, while the requested rulemaking is pending, the Commission:
“(1) immediately reduce all special access charges for services subject to Phase II pricing flexibility to the
rates that would produce an 11.25% rate of return[,] and (2) impose a moratorium on consideration of
further pricing flexibility applications pending completion of the rulemaking."** We reject AT&Ts
requests at this time.?® As discussed throughout this NPRM, we are fulfilling our ongoing commitment
to re-examine periodically rules based on predictive judgsments and to evaluate whether those judgments
are, in fact, substantiated by marketplace developments.”®’ As described above, evaluating the
reasonableness of the Commission’s predictions is a complex undertaking and we do not yet have
sufficient data in the record to enable us to foresee the likely outcome of this analysis.

129.  We do not find the evidence submitted by AT&T in its petition sufficient to justify the
requested relief at this time. In particular, AT&T did not and could not, based on the paucity of data,
establish the relationship between high rates of return and Phase II pricing flexibility. The most recent
data presented in the AT&T Petition for Rulemakizrg dated from 2001.%* The BOCs only implemented
Phase II pricing flexibility in late 2000 and 2001.*” One year’s data are insufficient to support
conclusions about the relationship between pricing flexibility and high rates of return. Even if the
Commission had enough data, moreover, we question AT&T’s central reliance on accounting rate of
return data to draw conclusions about market power. High or increasing rates of return calculated using
regulatory cost ass’§nments for special access services do not in themselves indicate the exercise of
monopoly power.””

130.  Furthermore, even assuming that AT&T had established a strong likelihood that we
would reverse or modify the findings of the Pricing Flexibility Order, the request for a re-initialization of
certain special access rates to levels that would produce an 11.25 percent rate of return has not been
justified. The request goes well beyond restoring the rate levels that would have been in place had the
Commission never adopted the pricing flexibility rules that have been challenged. Given the complexities
of setting reasonable special access rates and their interrelationship with other price cap rates, this
requested interim relief is not warranted by the record now before us. Specifically, the record does not
support a finding that every special access rate established %ursuant to a grant of Phase I pricing
flexibility violates section 201 of the Communications Act.””! In addition, we find the record inadequate
for prescribing new special access rates pursuant to section 205 of the Communications Act.””> We note,
however, that further development of evidence in the record may justify future interim relief if we
conclude it is necessary to avoid market disruption as we move towards broad reforms.?”

5 AT&T Petition for Rulemaking at 39.

255 Because we reject AT&T's first two requests, we do not need to reach its third request, that the requested relief
not trigger any termination liabilities in the carrier OPP Plans. /d. at 40,

*7 Pricing Flexibility Order, 14 FCC Red at 14261-81, 14288-302, paras. 77-107, 121-56.
*8 AT&T Petition for Rulemaking at 7-16.

* BeliSouth Petition for Pricing Flexibility for Special Access and Dedicated Transport Services, CCB/CPD File
No. 00-20, Memorandum Opinion and Order, 15 FCC Red 24588, para. 1 (CCB 2000) (granting the first filed
pricing flexibility application on December 14, 2000).

™ See Fisher & McGowan, supra note 167, 73 AMERICAN ECON. REv. at 83,

71 470.8.C. § 201.

2 47U.S.C. § 205.

23 See Competitive Telecommunications Ass'n v. FCC, 309 F.3d 8, 14 (D.C. Cir. 2002).
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131.  As a separate issue, however, we seek comment on what interim relief, if any, is
necessary to ensure special access rates remain reasonable while we consider what regulatory regime will
follow the CALLS plan. Given the complexities of the proceeding we initiate in this NPRM, there is a
strong likelihood this proceeding will not be completed prior to July 1, 2005. This record contains
substantial evidence suggesting that productivity has increased and continues to increase in the provision
of special access services.””* Under the CALLS plan, however, there is currently no productivity factor in
place to require price cap LECs to share any of their productivity gains with end users.”” Accordingly,
we anticipate adopting an order prior to July 1, 2005 that will establish an interim plan to ensure special
access price cap rates remain just and reasonable while the Commission considers the record in this
proceeding. One interim option would be to impose the last productivity factor, 5.3 percent, that was
adopted by the Commission and judicially upheld.”” We seek comment on this and other reasonable
interim alternatives.

IV. PROCEDURAL MATTERS
A. Ex Parte Requirements

132.  This proceeding will continue to be governed by “permit-but-disclose” ex parte
procedures that are applicable to non-restricted proceedings under 47 C.F.R. § 1.1206.7”" Parties making
oral ex parte presentations are reminded that memoranda summarizing the presentation must contain a
summary of the substance of the presentation and not merely a listing of the subjects discussed. More
than a one- or two-sentence description of the views and arguments presented generally is required.?”
Other rules pertaining to oral and written presentations are set forth in section 1.1206(b) as well.”*
Interested parties are to file any written ex parte presentations in this proceeding with the Commission’s
Secretary, Marlene H. Dortch, 445 12® Street, S.W., TW-B204, Washington, D.C. 20554, and serve with
one copy: Pricing Policy Division, Wireline Competition Bureau, 445 12® Street, S.W., Room 5-A452,
Washington, D.C. 20554, Attn: Jeremy D. Marcus. Parties shall also serve with one copy: Best Copy
and Printing, Inc., Portals II, 445 12® Street, S.W., Room, CY-B402, Washington, D.C., 20554, telephone
(202) 488-5300, facsimile (202) 488-5563, e-mail fcc@bcpiweb.com, or via its website
http://www.bcpiweb.com.

B. Initial Paperwork Reduction Act Analysis

133.  This document does not contain proposed information collection(s) subject to the
Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. In addition, therefore, it does not contain
any new or modified “information collection burden for small business concerns with fewer than 25

employees,” pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107-198, see 44
U.S.C. § 3506(c)(4).

7 See supra section IILA. 1.
7 See 47 C.F.R. § 61.45(bX1Xiv); CALLS Order, 15 FCC Red at 13025, paras. 149, 151.

%% 1995 Price Cap Review Order, 10 FCC Red at 9050, para. 198, aff’d Bell Atlantic Tel. Cos. v. FCC, 79 F.3d
1195, 1202-05 (D.C. Cir. 1996).

2T See 47 CF.R. § 1.1206.
™ See 47 CF.R. § 1.1206(bX2).
P See id.
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C. Initial Regulatory Flexibility Analysis

134.  As required by the Regulatory Flexibility Act of 1980, as amended (RFA),* the
Commission has prepared this present Initial Regulatory Flexibility Analysis (IRFA) of the possible
significant economic impact on a substantial number of small entities by the policies and rules proposed
in this NPRM. Written public comments are requested on this IRFA. Comments must be identified as
responses to the IRFA and must be filed by the deadlines for comments on the NPRM provided in
paragraph 62 of the item. The Commission will send a copy of the NPRM, including this IRFA, to the
Chief Counsel for Advocacy of the Small Business Administration (SBA).®' In addition, the NPRM and
IRFA (or summaries thereof) will be published in the Federal Register.?

1. Need for, and Objectives of, the Proposed Rules

135.  In this NPRM, the Commission explores the appropriate regulatory regime to establish
for price cap LEC interstate special access services after June 30, 2005.%° The Commission tentatively
concludes that a price cap regime should continue to apply and seeks comment on this tentative
conclusion.”® The Commission also seeks comment on the appropriate rate structure and levels under
any such price cap regime, including seeking comment on: a productivity factor,”" a growth factor,
earnings sharing,”" a low-end adjustment,” rate baskets and bands,” and the initial rates.*® As part of
our examination, we also seek comment on whether to maintain, modify, or repeal the pricing flexibility
rules.” Finally, we deny AT&T"’s requests that we impose a temporary moratorium on pricing flexibility
applications and that we re-initialize interstate special access rates presently subject to pricing flexibility
by applying an 11.25 percent rate of return.”

2.  Legal Basis

136.  This rulemaking action is sugported by sections 1, 2, 4(i), 4(j), 201-205, and 303 of the
Communications Act of 1934, as amended.”

0 See 5 U.S.C. § 603. The RFA, see 5 U.S.C. §§ 601-12, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).

%! See 5 U.S.C. § 603(a).

™ See id.

™ See supra sections I, ILA-IILB.
4 See supra section IILA.

5 See supra section IIL.A.2.a.

%6 See supra section IILA.2.b.

7 See supra section TILA.2.c.

8 See supra section ILA.2.d.
 See supra section IILA.3.

™ See supra section I1LA 4.

1 See supra section I1LB.

2 See supra section II1.C.

™ 47U.8.C. §§ 151, 152, 154(i), 154(j), 201-205, and 303.
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3. Description and Estimate of the Number of Small Entities to Which the
Notice will Apply

137.  The RFA directs agencies to provide a description of, and, where feasible, an estimate of
the number of small entities that may be affected by the proposed rules, if adopted.”® The RFA generally
defines the term “small entity” as having the same meaning as the terms “small business,” “small
organization,” and “small governmental jurisdiction.”” In addition, the term “small business” has the
same meaning as the term “small business concern™ under the Small Business Act.” A “small business
concem” is one which: (1) is independently owned and operated; (2) is not dominant in its field of
operation; and (3) satisfies any additional criteria established by the SBA.%’

138.  In this section, we further describe and estimate the number of small entity licensees and
regulatees that may also be directly affected by rules adopted in this order. The most reliable source of
information regarding the total numbers of certain common carrier and related providers nationwide, as
well as the number of commercial wireless entities, appears to be the data that the Commission publishes
in its Trends in Telephone Service report.®® The SBA has developed small business size standards for
wireline and wireless small businesses within the three commercial census categories of Wired
Telecommunications Carriers,” Paging,* and Cellular and Other Wireless Telecommunications. >
Under these categories, a business is small if it has 1,500 or fewer employees. Below, using the above
size standards and others, we discuss the total estimated numbers of small businesses that might be
affected by our actions.

139.  We have included small incumbent LECs in this present RFA analysis. As noted above,
a “small business” under the RFA is one that, inter alia, meets the pertinent small business size standard
(e.g., a wired telecommunications carrier having 1,500 or fewer employees), and “is not dominant in its
field of operation.”® The SBA’s Office of Advocacy contends that, for RFA purposes, small incumbent
LECs are not dominant in their field of operation because any such dominance is not “national” in
scope.*® We have therefore included small incumbent LECs in this RFA analysis, although we

P45 U.8.C. § 603(b)(3).
5 5U.8.C. § 601(6).

6 5U.5.C. § 601 (3) (incorporating by reference the definition of “small business concern” in the Small Business
Act, 5US.C. § 632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an
agency, after consultation with the Office of Advocacy of the Small Business Administration and after opportunity
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the
agency and publishes such definition(s) in the Federal Register.”

¥ 15U.8.C. § 632.

8 FCC, Wireline Competition Bureau, Industry Analysis and Technology Division, Trends in Telephone Service,
Table 5.3 (August 2003) (Trends in Telephone Service).

13 C.FR. § 121.201, North American Industry Classification System (NAICS) code 517110 (changed from
513310 in October 2002).

%0 1d. § 121.201, NAICS code 517211 (changed from 513321 in October 2002).
%! Id. § 121.201, NAICS code 517212 (changed from 513322 in October 2002).
3 5U.8.C. § 601(3).

33 Letter from Jere W, Glover, Chief Counsel for Advocacy, SBA, to William E. Kennard, Chairman, FCC (May
27, 1999). The Small Business Act contains a definition of “small business concern,” which the RFA incorporates
into its own definition of “small business.” See 15 U.S.C. § 632(a); 5 U.S.C. § 601(3). SBA regulations interpret
“small business concern” to include the concept of dominance on a national basis. 13 C.E.R. § 121.102(b).
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emphasize that this RFA action has no effect on Commission analyses and determinations in other, non-
RFA contexts.

140.  Wired Telecommunications Carriers. The SBA has developed a small business size
standard for Wired Telecommunications Carriers, which consists of all such companies having 1,500 or
fewer employees.** According to Census Bureau data for 1997, there were 2,225 firms in this category,
total, that operated for the entire year.*® Of this total, 2,201 firms had employment of 999 or fewer
employees, and an additional 24 firms had employment of 1,000 employees or more.*® Thus, under this
size standard, the majority of firms can be considered small.

141, Incumbent Local Exchange Carriers (LECs). Neither the Commission nor the SBA has
developed a size standard for small businesses specifically applicable to incumbent local exchange
services. The closest applicable size standard under SBA rules is for Wired Telecommunications
Carriers. Under that size standard, such a business is small if it has 1,500 or fewer employees.™”
According to Commission data,*® 1,337 carriers reported that they were engaged in the provision of local
exchange services. Of these 1,337 carriers, an estimated 1,032 have 1,500 or fewer employees and 305
have more than 1,500 employees. Consequently, the Commission estimates that most providers of
incumbent local exchange service are small businesses that may be affected by the rules and policies
adopted herein,

142.  Competitive Local Exchange Carriers (CLECs), Competitive Access Providers (CAPs),
and “Other Local Exchange Carriers.” Neither the Commission nor the SBA has developed a size
standard for small businesses specifically applicable to providers of competitive exchange services or to
competitive access providers or to “Other Local Exchange Carriers,” all of which are discrete categories
under which TRS data are collected. The closest applicable size standard under SBA rules is for Wired
Telecommunications Carriers. Under that size standard, such a business is small if it has 1,500 or fewer
employees.*® According to Commission data,*'® 609 companies reported that they were engaged in the
provision of either competitive access provider services or competitive local exchange carrier services.
Of these 609 companies, an estimated 458 have 1,500 or fewer employees and 151 have more than 1,500
employees.”' In addition, 35 carriers reported that they were “Other Local Service Providers.” Of the 35
“Other Local Service Providers,” an estimated 34 have 1,500 or fewer employees and one has more than
1,500 employees.*> Consequently, the Commission estimates that most providers of competitive local
exchange service, competitive access providers, and “Other Local Exchange Carriers” are small entities
that may be affected by the rules and policies adopted herein.

%413 C.FR. § 121.201, NAICS code 517110 (changed from 513310 in October 2002).

%5 U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 5, NAICS code 513310 (issued October 2000).

%% Id. The census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is “Firms with 1,000 employees or more.”

713 CFR. § 121.201, NAICS code 517110 (changed from 513310 in October 2002).
8 Trends in Telephone Service at Table 5.3.

* 13 CFR. § 121.201, NAICS code 517110 (changed from 513310 in October 2002).
3 Trends in Telephone Service at Table 5.3.

311 ld.

312 ld.
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4, Description of Projected Reporting, Recordkeeping, and Other Compliance
Regquirements

143.  The NPRM explores the appropriate post-June 30, 2005 interstate special access regime
for price cap carriers.>’> The NPRM considers the varying options on setting rate structures and rate
levels, as well as whether to maintain, modify, or repeal the pricing flexibility rules.*'* If we determine to
retain without modification the pricing flexibility rules and permit the existing price cap interstate special
access regime to continue unchanged, there will be no additional reporting or recordkeeping burden on
price cap LECs with respect to interstate special access rate structures or rate levels. If we adopt new or
modified interstate special access charge rules, including without limitation the pricing flexibility rules,
such rule changes may require additional or modified recordkeeping. For example, sprice cap LECs may
have to file amendments to certain aspects of their interstate special access tariffs.>'

5. Steps Taken To Minimize Significant Economic Impact on Small Entities,
and Significant Alternatives Considered

144.  The RFA requires an agency to describe any significant alternatives that it has considered
in reaching its proposed approach, which may include the following four alternatives (among others):
(1) the establishment of differing compliance or reporting requirements or timetables that take into
account the resources available to small entities; (2) the clarification, consolidation, or simplification of
compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather
than dess' gn, standards; and (4) an exemption from coverage of the rule, or any part thereof, for small
entities.

145.  The overall objective of this proceeding is to determine the appropriate interstate access
charge regime for price cap LECs. As part of our examination, we seek comment on the appropriate price
cap interstate special access rate structures and levels, including seekina%comment on: a productivity
factor,”” a growth factor,’'® earnings sharing,*"® a low-end adjustment,” rate baskets and bands,**' and
the initial rates.’” We also seek comment on whether to maintain, modify, or repeal the pricing
flexibility rules.* We have invited commenters to provide economic analysis and data. We will
consider any proposals made to minimize significant economic impact on small entities,

6. Federal Rules That May Duplicate, Overlap, or Conflict With the Proposed
Rules

146. None.

32 See supra sections I, II.A-IILB.
314 See supra section [1I.A-LB.
313 See supra section II1.

%165 U.S.C. § 603(cX1)~(c)(4).
317 See supra section OI.A.2.a.
318 See supra section IILA.2.b.
31 See supra section LA 2.c.
32 See supra section IILA.2.d.
321 See supra section NT.A.3.

32 See supra section IILA.4.

3 See supra section IILB.
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D. Comment Filing Procedures

147.  Pursuant to Sections 1.415 and 1.419 of the Commission's rules,”** interested parties may
file comments on or before 60 days and reply comments on or before 90 days after publication of this
NPRM in the Federal Register. All pleadings must reference WC Docket No. 05-25. Comments ma
be filed using the Commission's Electronic Comment Filing System (ECFS) or by filing paper copies.’
Comments filed through the ECFS can be sent as an electronic file via the Internet to
<hup:/iwww.fcc.govicgblecfs>. Generally, only one copy of an electronic submission must be filed. If
multiple docket or rulemaking numbers appear in the caption of this proceeding, however, commenters
must transmit one electronic copy of the comments to each docket or rulemaking number referenced in
the caption. In completing the transmittal screen, commenters should include their full name, U.S. Postal
Service mailing address, and the applicable docket or rulemaking number. Parties may also submit an
electronic comment by Internet e-mail. To get filing instructions for e-mail comments, commenters
should send an e-mail to <ecfs@fcc.gov>, and should include the following words in the body of the
message: “get form <your e-mail address>.” A sample form and directions will be sent in reply.
Commenters also may obtain a copy of the ASCII Electronic Transmittal Form (FORM-ET) at
<http:/fwww.fcc.gov/e-file/email.html>,

148.  Parties who choose to file by paper must file an original and four copies of each filing. If
more than one docket or rulemaking number appear in the caption of this proceeding, commenters must
submit two additional copies for each additional docket or rulemaking number.

149.  Filings can be sent by hand or messenger delivery, by commercial overnight courier, or
by first-class or overnight U.S. Postal Service mail (although we continue to experience delays in
receiving U.S. Postal Service mail). The Commission’s contractor, Natek, Inc., will receive hand-
delivered or messenger-delivered paper filings for the Commission's Secretary at 236 Massachusetts
Avenue, N.E., Suite 110, Washington, D.C. 20002.

e The filing hours at this location are 8:00 a.m. to 7:00 p.m.
e Al hand deliveries must be held together with rubber bands or fasteners.
® Any envelopes must be disposed of before entering the building.

e Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must
be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743.

o All filings must be addressed to the Commission’s Secretary, Office of the Secretary, Federal
Communications Commission.

150.  Regardless of whether parties choose to file electronically or by paper, parties should also
file one copy of any documents filed in this docket with the Commission’s copy contractor, Best Copy
and Printing, Inc., Portals I, 445 12th Street, S.W., Washington, DC 20554, telephone (202) 488-5300,
facsimile (202) 488-5563, e-mail fcc@bepiweb.com, or via its website at hitp://www.bcpiweb.com. In
addition, one copy of each submission must be filed with the Chief, Pricing Policy Division, 445 12th
Street, S.W., Washington, DC 20554. Documents filed in this proceeding will be available for public
inspection during regular business hours in the Commission’s Reference Information Center, 445 12th
Street, S.W., Washington, DC 20554, and will be placed on the Commission’s Internet site. For further
information, contact Jeremy D. Marcus at (202) 418-0059.

34 47 CFR. §§ 1415, 1.419.
% See Electronic Filing of Documents in Rulemaking Proceedings, 63 Fed. Reg. 24121 (1998).
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151.  Accessible formats (computer diskettes, large print, audio recording and Braille) are
available to persons with disabilities by contacting the Consumer & Governmental Affairs Bureau, at
(202) 418-0531, TTY (202) 418-7365, or at <fcc504 @fcc.gov>.

V. ORDERING CLAUSES

152.  Accordingly, IT IS ORDERED that, pursuant to the authority contained in section 1.407
of the Commission’s rules, 47 C.F.R. § 1.407, the AT&T Corp. Petition for Rulemaking IS GRANTED to
the extent specified herein and otherwise IS DENIED.

153.  IT IS FURTHER ORDERED that, pursuant to the authority contained in sections 1, 2,
4(i), 4(3), 201-205, and 303 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152,
154(i), 154(j), 201-205, and 303, NOTICE IS HEREBY GIVEN of the rulemaking described above and
COMMENT IS SOUGHT on those issues.

154.  IT IS FURTHER ORDERED that the Commission’s Consumer Information Bureau,
Reference Information Center, SHALL SEND a copy of this Notice of Proposed Rulemaking, including
the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business
Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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445 12" St., S.W. ° Intern:::ahlnp:llwww.fcc.gov

Washington, D.C. 20554 TTY: 1-888-835-5322
DA 02-2913

Released October 29, 2002

WIRELINE COMPETITION BUREAU SEEKS COMMENT ON AT&T’S PETITION FOR
RULEMAKING TO REFORM REGULATION OF INCUMBENT LOCAL EXCHANGE
CARRIER RATES FOR INTERSTATE SPECIAL ACCESS SERVICES

RM No. 10593

Comments Due: December 2, 2002
Reply Comments Due: December 23, 2002

On October 15, 2002, AT&T Corp. (AT&T) filed a Petition for Rulemaking to Reform
Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access Services,
pursuant to section 1.401 of the Commission’s rules. ' According to AT&T, large incumbent
local exchange carriers (ILECs) retain pervasive market power in the provision of special access
services. AT&T alleges that these carriers are abusing that market power with “patentlgf unjust
and unreasonable rates” that “severely harm both local and long distance competition.”* AT&T
states that the Commission’s existing rules are not capable of addressing this problem and only
exacerbate the problem. Accordingly, AT&T requests that the Commission promptly initiate a
rulemaking to reform regulation of price cap ILEC rates for interstate special access services.

AT&T also asks the Commission to adopt interim relief, pending completion of the
rulemaking. In particular, AT&T requests that the Commission: (1) reduce all special access
rates subject to Phase II pricing flexibility to levels that would produce an 11.25% rate of return:
and (2) impose a moratorium on consideration of further pricing flexibility applications pending
completion of the rulemakmg AT&T also asks that the Commission “specify that access

" In the Matter of AT&T Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange
Carrier Rates for Interstate Special Access Services, RM No. 10593, Petition of AT&T (filed Oct. 15,
2002) (AT&T Petition). See 47 C.F.R. § 1.401.

2 AT&T Petition at 1.

*d.
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purchasers may take advantage of this interim relief without triggering any termination liabilities
or other penalties in the Bells’ optional pricing plans.”™

We seek comment on AT&T’s petition for rulemaking.

Pursuant to 47 C.F.R. § 1.405, interested parties may file comments no later than
December 2, 2002. Interested parties may file reply comments no later than December 23, 2002.
All responsive filings must reference the rulemaking number of this proceeding, RM No.
10593. Comments and reply comments may be filed using the Commission’s Electronic
Comment Filing System (ECFS) or by filing paper copies.

Comments and reply comments filed through the ECFS can be sent as an electronic file
via the Internet to http://www.fcc.gov/e-file/ecfs.html. Generally, only one copy of an electronic
submission must be filed. If multiple docket or rulemaking numbers appear in the caption of this
proceeding, however, commenters must transmit one electronic copy of the filing to each docket
or rulemaking number referenced in the caption. In completing the transmittal screen,
commenters should include their full name, Postal Service mailing address, and the applicable
docket or rulemaking number. Parties may also submit an electronic copy by Internet e-mail. To
get filing instructions for e-mail comments, commenters should send an e-mail to ecfs @fcc.gov,
and should include the following words in the body of the message: “get form <your email
address>.” A sample form and directions will be sent in reply. Commenters also may obtain a

copy of the ASCII Electronic Transmittal Form (FORM-ET) at http://www.fcc.gov/e-
file/email.html.

Parties who choose to file by paper must file an original and four copies of each filing. If
more than one docket or rulemaking number appears in the caption of this proceedin g,
commenters must submit two additional copies for each additional docket or rulemaking number.
Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first-
class or overnight U.S. Postal Service mail (although we continue to experience delays in
receiving U.S. Postal Service mail). The Commission’s contractor, Vistronix, Inc., will receive
hand-delivered or messenger-delivered paper filings for the Commission’s Secretary at 236
Massachusetts Avenue, N.E., Suite 110, Washington, D.C. 20002. The filing hours at this
location are 8:00 a.m. to 7:00 p.m. All hand deliveries must be held together with rubber bands
or fasteners. Any envelopes must be disposed of before entering the building. Commercial
overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must be sent to
9300 East Hampton Drive, Capitol Heights, MD 20743. U.S. Postal Service first-class mail,
Express Mail, and Priority Mail should be addressed to 445 12" Street, S.W., Washington, D.C.

20554. All filings must be addressed to the Commission’s Secretary, Office of the Secretary,
Federal Communications Commission.

Regardless of whether parties choose to file electronically or by paper, parties should also
file one copy of any documents filed in this docket with the Commission’s copy contractor,
Qualex International, Portals I1, 445 12" Street S.W., CY-B402, Washington, D.C. 20554
(telephone 202-863-2893; facsimile 202-863-2898) or via e-mail at qualexint@aol.com. In

‘1d.
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addition, one copy of each submission must be filed with the Chief, Pricing Policy Division,
Wireline Competition Bureau 445 12" Street, S.W., Washington, D.C. 20554. Documents filed
in this proceeding will be available for public inspection during regular business hours in the
Commission’s Reference Information Center, 445 12" Street, S.W., Washington, D.C. 20554,
and will be placed on the Commission’s Internet site.

This proceeding will be governed by “permit-but-disclose” ex parte procedures that are
applicable to non-restricted proceedings under section 1.1206 of the Commission’s rules.’
Parties making oral ex parte presentations are reminded that memoranda summarizing the
presentation must contain a summary of the substance of the presentation and not merely a
listing of the subjects discussed. More than a one- or two-sentence description of the views and
arguments presented generally is requircd.6 Other rules pertaining to oral and written
presentations are set forth in section 1.1206(b) as well. In addition, interested parties are to file
any written ex parte presentations in this proceeding with the Commission’s Secretary, Marlene
H. Dortch, 445 12" Street, S.W., TW-B204, Washington, D.C. 20554, and serve with three
copies each: Pricing Policy Division, Wireline Competition Bureau, Attn: Kathy O’Neill,

445 12" Street, S.W., Washington, D.C. 20554, Parties shall also serve with one copy: Qualex
International, Portals II, 445 12™ Street, S.W., Room CY-B402, Washington, D.C. 20554,
(202) 863-2893,

For further information, contact Kathy O’Neill, Pricing Policy Division, Wireline
Competition Bureau, (202) 418-1520.

-FCC-

$47 CER. § 1.1206.

% See 47 C.F.R. § 1.1206(b)(2).
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Federal Communications Commission News Media Information 202 / 418-0500

445 12* St., S.W. Internet: hitp:/www.fcc.gov

Washington, D.C. 20554 TTY: 1-888-835-5322
FCC 07-123

Released: July 9, 2007

PARTIES ASKED TO REFRESH RECORD IN THE SPECIAL ACCESS
NOTICE OF PROPOSED RULEMAKING

WC Docket No. 05-25, RM-10593

Comment Date: (14 days after date of publication in the Federal Register)
Reply Comment Date: (21 days after date of publication in the Federal Register)

Pursuant to the rules governing notices of proposed rulemakings,' the Commission invites
interested parties to update the record pertaining to the Special Access NPRM, which the Commission
adopted in January 2005.% In the Special Access NPRM, the Commission commenced a broad
examination of the regulatory framework to apply to price cap local exchange carriers’ (LECs) interstate
special access services,’ including whether the special access pricing flexibility rules which the
Commission adopted in 1999 have worked as intended.* In response to the Special Access NPRM, the
Commission received comments on June 13, 2005 and reply comments on July 29, 2005.°

Since these comments were filed, a number of developments in the industry may have affected
parties’ positions on the issues raised in the Special Access NPRM. These developments include a
number of significant mergers and other industry consolidations;® the continued expansion of intermodal

"47C.FR. §§ 1.415, 1.419.

* Special Access Rates for Price Cap Local Exchange Carriers, WC Docket No. 05-25, AT&T Corp. Petition for
Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access
Services, RM-10593, Order and Notice of Proposed Rulemaking, 20 FCC Red 1994 (2005) (Special Access NPRM).
Special access services do not use local switches; instead they employ dedicated facilities that run directly between
the end user and an IXC's point of presence, where an IXC connects its network with the LEC network, or between
two discrete end user locations. /d. at 1997, para. 7.

} Special Access NPRM, 20 FCC Red at 1995-97, paras. 1-5.

*See 47 C.F.R. §§ 69.701 ez seq.; Access Charge Reform, CC Docket Nos. 96-262, 94-1, 98-63, 98-157, Fifth
Report and Order and Further Notice of Proposed Rulemaking, 14 FCC Red 14221, 14224-25, 14232-33, 14234-35,
14257-310, paras. 1-4, 19, 24-26, 67-175 (1999), aff°"d WorldCom v. FCC, 238 F.3d 449 (D.C. Cir. 2001).

* The Wireline Competition Bureau entered a Protective Order in this proceeding to enable parties to submit
documents that contain proprietary or confidential information and to ensure adequate protection for such
documents. Special Access Rates for Price Cap Local Exchange Carriers, WC Docket No. 05-25, Order, 20 FCC
Red 10160 (2005).

“See, e.g., AT&T Inc. and BellSouth Corporation Application for Transfer of Control, WC Docket No, 06-74,
Memorandum Opinion and Order, 22 FCC Red 5662, Order on Reconsideration, 22 FCC Red 6285 (2007); SBC
Communications Inc. and AT&T Corp. Applications for Approval of Transfer of Control, WC Docket No. 05-65,
Memorandum Opinion and Order, 20 FCC Red 18290 (2005); Verizon Communications Inc. and MCI, Inc.
Applications for Approval of Transfer of Control, WC Docket No. 05-75, Memorandum Opinion and Order, 20 FCC
Red 18433 (2005); see also Notice of Streamlined Domestic 214 Applications Granted, Transfer of Control of
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competition in the market for telecommunications services, which affects the vses of, and competition to
provide, a variety of special access services or alternatives; and the release by GAO of a report
summarizing its review of certain aspects of the market for special access services.” Accordingly, we
request that parties refresh the record in this proceeding to reflect the effects of these developments.
Parties should include any new information or arguments that may be relevant to the Commission’s
consideration of what action, if any, may be appropriate in this proceeding. We also ask parties to
address the specific questions below, which were not raised in the Special Access NPRM.

First, parties should comment on the effect of the post Special Access NPRM mergers and other
industry consolidation on the availability of competitive special access facilities and providers. Parties
should also comment on the effect these mergers may have had on scale economies or the profitability of
special access services. In addition, since the release of the Special Access NPRM, demand for wireless
voice and wireless broadband services has increased, and special access has been an important input for
these services." We seek comment on how special access pricing affects the price and availability of
wireless services and the investment in and deployment of wireless networks. In the Special Access
NPRM, the Commission sought comment on both the price and cost of special access services, and on
how costs for special access facilities should be estimated.” We seek comment here on methods that may
be used to estimate the costs of special access facilities, including whether models may appropriately be
used to estimate such costs.'® We note that a number of carriers have embarked on significant upgrades to
their networks to provide high capacity services to their customers."’ We seek information on projected
costs per customer to deploy these facilities. To assist in the assessment of the reasonableness of rates for
special access services, we ask parties to supplement the record with information on vendor prices for
high capacity transmission equipment, outside plant, fiber, and fiber installation, and on prices for

nonregulated services that provide similar or equivalent capabilities to special access services, such as
Ethemnet and packet-based services.

Looking Glass Networks Holding Co. Inc. 1o Level 3 Communications Inc., WC Docket No. 06-116, Public Notice,
21 FCC Red 8709 (2006).

’ Government Accountability Office, FCC Needs to Improve its Ability to Monitor and Determine the Extent of
Competition in Dedicated Access Services, Report 07-80 (Nov. 2006) (GAO Report).

Y See Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, Annual Report and
Analysis of Competitive Market Conditions with Respect to Commercial Mobile Services, WT Docket No. 06-1 7,
Eleventh Report, 21 FCC Red 10947 (2006); see also CMRS Market Competition, WT Docket No. 07-71, Sprint
Nextel Corporation Comments at 3-5 (filed May 7, 2007).

? Special Access NPRM, 20 FCC Red at 2016-17, para. 65.

" For example, cost and engineering models have been used to estimate the cost of Unbundied Network Elements.
Could they also be used to estimate costs of special access facilities? See, e.g. Stegeman, Parsons, and Wilson,
Proposal for a Competitive and Efficient Universal Service High-Cost Approach (attachment to Letter from Gene
Delordy, Steve R. Mowery and Mark Rubin, Alltel Wireless, to Marlene H. Dortch, Secretary, FCC (filed May 31,

2007 in Federal-State Joint Board on Universal Service, CC Docket No. 96-45, High Cost Universal Service
Support, WC Docket No. 05-337)).

"' See, e.g, Letter from Jim Lamoureux, General Attorney, AT&T Services, Inc., to Marlene H. Dortch, Secretary,
FCC (filed June 2, 2006 in /P-Enabled Services, WC Docket No. 04-36; Implementation of Section 621(aj(1) of the
Cable Communications Policy Act of 1984 as amended by the Cable Television Protection and Competition Act of
1992, MB Docket No. 05-311); Letter from Leora Hochstein, Executive Director, Federal Regulatory, Verizon, to
Marlene Dortch, Secretary, FCC (filed May 11, 2006 in Implementation of Section 621 (a)(1) of the Cable

Communications Policy Act of 1984 as Amended by the Cable Television Consumer Protect

ion and Competition Act
of 1992, MB Docket No. 05-311),
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In-the Special Access NPRM, the Commission noted that an examination of the current state of
competition in the marketplace is critical to a determination of whether our pricing flexibility rules have
worked as intended."”? We asked parties to comment and provide data on whether DS-1 special access
channel terminations between the LEC end office and the customer premises are in the same product
market as DS-3 and OCn channel terminations.” In light of rapid changes in fiber technologies, we now
ask parties to comment on whether we should further subdivide optical fiber services into low capacity
OCn services (such as OC-3) and higher capacity OCn services. We particularly seek information as to
how much capacity competitors believe is necessary to justify building new facilities to serve customers.

This inquiry is also relevant to the Commission’s analysis of demand responsiveness. In the
Special Access NPRM, the Commission stated that parties may demonstrate that the market for a
particular special access service is not competitive by showing that a significant number of an incumbent
price cap LEC’s customers cannot purchase a comparable special access service from an entity other than
the LEC."" Parties are invited to comment on whether any changes in the market have affected the
availability of comparable alternatives. To the extent that parties contend that continued regulation of
special access services is warranted, we request that they provide specific proposals for an appropriate
regulatory scheme to assure reasonable rates and conditions for special access services. Finally, we ask
parties to comment on the analysis and findings in the G40 Report summarizing GAO’s review of
competition in the market for special access services.

Parties may file comments in response to this notice no later than 14 days after this Public
Notice appears in the Federal Register, with the Secretary, FCC, 445 12" Street, SW, Washington, DC
20554. Reply comments may be filed with the Secretary, FCC, no later than 21 days after this Public
Notice appears in the Federal Register. All pleadings are to reference WC Docket No. 05-25 and
RM-10593. Comments may be filed using: (1) the Commission’s Electronic Comment Filing System
(ECFS); (2) the Federal Government’s eRulemaking Portal; or (3) by filing paper copies."”

* Electronic Filers: Comments may be filed electronically using the Internet by accessing
the ECFS: http://www.fcc.gov/egb/ecfs/ or the Federal eRulemaking Portal:
http://www.regulations.gov. Filers should follow the instructions provided on the
websites for submitting comments. For ECFS filers, if multiple docket or rulemaking
numbers appear in the caption of this proceeding, filers must transmit one electronic copy
of the comments for each docket or rulemaking number referenced in the caption. In
completing the transmittal screen, filers should include their full name, U.S. Postal
Service mailing address, and the applicable docket or rulemaking number. Parties may
also submit an electronic comment by Internet e-mail. To get filing instructions, filers
should send an e-mail to ecfs@fcc.gov, and include the following words in the body of
the message, “get form.” A sample form and directions will be sent in response.

* Paper Filers: Parties who choose to file by paper must file an original and four copies of
each filing. If more than one docket or rulemaking number appears in the caption of this
proceeding, commenters must submit two additional copies for each additional docket or

"2 See Special Access NPRM, 20 FCC Red at 201 8-19, paras. 71-73.
1 See Special Access NPRM, 20 FCC Red at 2022, para. 83.
" See Special Access NPRM, 20 FCC Red at 2025, para. 94.

Y5 See Electronic Filing of Documents in Rulemaking Proceedings, GC Docket No. 97-113, Report and Order, 13
FCC Red 11322 (1998).
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rulemaking number. Filings can be sent by hand or messenger delivery, by commercial
overnight courier, or by first-class or overnight U.S. Postal Service mail (although we
continue to experience delays in receiving U.S. Postal Service mail). Parties are
strongly encouraged to file comments electronically using the Commission’s ECFS.

. . The Commission’s contractor will receive hand-delivered or messenger-delivered
paper filings for the Commission’s Secretary at 236 Massachusetts Avenue, NE,
Suite 110, Washington, DC 20002. The filing hours at this location are 8:00
a.m. to 7:00 p.m. All hand deliveries must be held together with rubber bands or
fasteners. Any envelopes must be disposed of before entering the building.

. Commercial overnight mail (other than U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD
20743.

. U.S. Postal Service first-class, Express, and Priority mail should be addressed to

445 12" Street, SW, Washington DC 20554,

All filings must be addressed to the Commission's Secretary, Marlene H. Dortch; Office of the
Secretary, Federal Communications Commission, 445 12" Street, SW, Washington, DC 20554. Parties
should also send a copy of their filings to Margaret Dailey, Pricing Policy Division, Wireline Competition
Bureau, Federal Communications Commission, Room 5-A232, 445 12" Street, SW, Washington, DC
20554, or by e-mail to margaret.dailey@fcc.gov. Parties shall also serve one copy with the
Commission’s copy contractor, Best Copy and Printing, Inc. (BCPI), Portals II, 445 12th Street, SW,
Room CY-B402, Washington, DC 20554, (202) 488-5300, or via e-mail to fcc@bcepiweb.com.

Documents in WC Docket No. 05-25 and RM-10593 are available for public inspection and
copying during business hours at the FCC Reference Information Center, Portals I1, 445 12" St. SW,
Room CY-A257, Washington, DC 20554. The documents may also be purchased from BCPI, telephone
(202) 488-5300, facsimile (202) 488-5563, TTY (202) 488-5562, e-mail fec@bcepiweb.com. These
documents may also be viewed on the Commission’s website at http://www.fcc.gov. People with
Disabilities: To request materials in accessible formats for people with disabilities (braille, large print,

electronic files, audio format), send an e-mail to fce504@fcc.gov or call the Consumer & Governmental
Affairs Bureau at (202) 418-0530 (voice), (202) 418-0432 (tty).

This matter shall be treated as a “permit-but-disclose” proceeding in accordance with the
Commission's ex parte rules.'® Persons making oral ex parte presentations are reminded that memoranda
summarizing the presentations must contain summaries of the substance of the presentations and not
merely a listing of the subjects discussed, More than a one- or two-sentence description of the views and
arguments presented generally is required.”” Other requirements pertainin% to oral and written
presentations are set forth in section 1.1206(b) of the Commission's rules.'

For further information, contact Margaret Dailey of the Pricing Policy Divisioh, Wireline
Competition Bureau at (202) 418-2396.

-FCC-

'47 C.F.R. § 1.1200 et seq.
' See 47 C.F.R. § 1.1206(b)(2).
47 C.FR. § 1.1206(b).
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PARTIES ASKED TO COMMENT ON ANALYTICAL FRAMEWORK NECESSARY
TO RESOLVE ISSUES IN THE SPECIAL ACCESS NPRM

WC Docket No. 05-25, RM-10593

Comment Date: [45 days after date of publication in the Federal Register]
Reply Comment Date: [75 days after date of publication in the Federal Register]

In this Public Notice, we invite comment on an appropriate analytical framework for examining
the various issues that have been raised in the Special Access NPRM.! In that NPRM, the Commission
explained that an examination of the current state of competition for special access facilities is critical to
determine whether the Commission’s pricing flexibility rules have worked as intended.” In addition, the
Commission sought comment on appropriate measures to ensure that price cap rates for special access
services remain just and reasonable after expiration of the CALLS plan.? Subsequently, the Commission

sought updated information on these issues, and parties continue to provide their views to Commission
staff.*

Some parties assert that the Commission’s current rules are working as intended and contend
there is extensive actual and potential competition in the market for special access.” Other parties assert

' See generally Special Access Rates for Price Cap Local Exchange Carriers, WC Docket No. 05-25, AT&T Coip.
Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special
Access Services, RM-10593, Order and Notice of Proposed Rulemaking, 20 FCC Red 1994 (2005) (Special Access
NPRM); 47 C.ER. §§ 1.415, 1.419 (submitting comments and replies in rulemaking proceedings).

? Special Access NPRM, 20 FCC Red at 2018-19, paras. 71-73. The Commission invited comment on whether the
available data and actual marketplace developments support the predictive judgments that underlie the special access
pricing flexibility rules. Id. at 1996, 2018-19, paras. 5, 71.

? Id. at 1995, 2004, paras. 2, 22. The term “special access services” encompasses all services that do not use local
switches; these include services that employ dedicated facilities that run directly between the end user and an IXC’s
point of presence, where an IXC connects its network with the LEC network, or between two discrete end user
locations. /d. at 1997, para. 7; see also AT&T Inc. and BellSouth Corporation Application for Transfer of Control,
WC Docket No. 06-74, 22 FCC Red 5662, 5677, para. 28 (2007) (“special access is a dedicated transmission link
between two locations, most often provisioned via high-capacity circuits™).

* Parties Asked to Refresh Record in the Special Access Notice of Proposed Rulemaking, WC Docket No. 05-25,
Public Notice, 22 FCC Red 13352 (2007).

3 See, e.g., Letter from Donna Epps, Vice President, Verizon, to Marlene H. Dortch, Secretary, FCC (filed Oct. 20,
2009) at 1 (*[TThe intense competition that currently exists for high capacity services is only going to increase.”);
Letter from Glenn T. Reynolds, Vice President, USTelecom, to Marlene H. Dortch, Secretary, FCC (filed July 16,
2009) at 2 (describing special access as “highly competitive”). _
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that there is little or no competition for special access services and the current pricing flexibility and price
cap regulations have resulted in supracompetitive prices and significant overearning by incumbents.® The
Commission would benefit from a clear explanation by the parties of how it should use data to determine
systematically whether the current price cap and pricing flexibility rules are working properly to ensure
just and reasonable rates, terms, and conditions and to provide flexibility in the presence of competition,

Therefore, in this Public Notice, we seek concrete suggestions on the appropriate analytical
framework for determining whether the current rules are working. For example, should we use a market
power analysis to assess the current special access regulatory regime? Suggestions should be both
analytically rigorous (i.e., fact-based and systematic) and administratively practical (i.e., requiring a
manageable amount of data collection and analysis). Once the Commission adopts an analytical approach
enabling a systematic determination of whether or not the current regulation of special access services is
ensuring rates, terms, and conditions that are just and reasonable as required by the Act, we can determine
what, if any, specific problems there are with the current regime and formulate specific solutions as
necessary.” The analytical framework that parties propose should address how to answer key questions
raised in the Special Access NPRM, including:

1. Do the Commission’s pricing flexibility rules ensure just and reasonable rates?®
(A) Are the pricing flexibility triggers, which are based on collocation by competitive
carriers, an accurate proxy for the kind of sunk investment by competitors that is sufficient to
constrain incumbent LEC prices, including for both channel terminations and inter-office
facilities?’
(B) If so, are the triggers set at an appropriate level?'

2. Do the Commission’s price cap rules ensure just and reasonable special access rates?'!

3. Do the Commission’s price cap and pricing flexibility rules ensure that terms and conditions
in special access tariffs and contracts are just and reasonable?'?

6 See, e.g., Letter from Anna Gomez, Vice President, Sprint Nextel, to Marlene H. Dortch, Secretary, FCC (filed
May 6, 2008) at 1 (“[T]here is insufficient competition to discipline special access pricing.”); Letter from Paul
Margie, counsel to US Cellular et al., to Marlene H. Dortch, Secretary, FCC (filed Oct. 27, 2009) at 12 (“The special
access market is a monopoly in most parts of the country.”); Reply Comments of XO Communications, LLC, ef al.,
at 32 (filed Aug, 15, 2007) (“The current record before the Commission instead reflects that the ILECs continue to
exercise monopoly control over the market for special access services and to engage in market power abuses,
including pricing special access services at supra-competitive levels.”).

747 U.S.C. § 201(b).

8 See, e.g., Special Access NPRM, 20 FCC Red at 1996, 2018, paras. 4, 71; see also 47 CE.R. § 1.774, Part 69,
Subpart H (pricing flexibility rules).

? Special Access NPRM, 20 FCC Red at 1996, 2021, paras. 4, 79.
"% See, e.g., id. at 2021, para. 80.
" See, e.g., id. at 1995, 2004, paras. 2, 22, 24.

"2 See, e.g., id. at 2031-34, paras. 114-125,
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We ask that parties focus their comments on the analytical framework, including applicable law,
they believe the Commission should use to arrive at fact-based answers to each of the key questions
above. Parties should address whether, in applying their proposed analytical framework, the Commission
can answer the questions based upon data contained in the existing record. If so, what record data must
the Commission examine to answer to the question? If not, precisely what additional data should the
Commission collect and from whom, and why? Parties should also identify and address administrative
concerns and practical considerations, such as obstacles to obtaining or evaluating specified data, and the
time frame they believe would be required to perform their proposed analysis. To facilitate the
Commission’s review, parties are encouraged to organize their comments by the key question numbers
used in this notice. If a party believes additional questions must be resolved, it should set forth the

questions, provide an analytical framework to answer such questions, and describe the data necessary to
answer the questions.

For purposes of illustration, we offer some examples, based on the record in this proceeding, of
proposed analytical frameworks. These examples are not intended to limit the types of analytical
framework or data collection parties suggest in responding to this Public Notice, but rather to highlight
some of the general arguments of which the Commission is aware.

Example 1: Market-power analysis. A party may argue that the Commission should conduct a
market-power analysis to evaluate whether the pricing flexibility rules ensure just and reasonable rates.
Market power has been defined as the “ability profitably to maintain prices above competitive levels for a
significant period of time.”" A party that advocates a market power analysis as a means of evaluating the
effectiveness of the Commission's pricing flexibility rules should describe the analytical framework the
Commission would employ to conduct such an analysis, identifying the factors and issues that would be
examined as part of that analysis."* In particular, the Special Access NPRM identified factors relevant to
an assessment of market power, namely the need to define precisely the relevant product and geographic
market under consideration and, relative to the defined market, the measure of competition, e.g., based on
relative market shares, trends in market shares, demand responsiveness, supply responsiveness, pricing
behaviors, and price-cost margins.'”> Commenters should address these definitional issues, explain if
additional or different factors should be considered in a market-power analysis, and identify the data that
would be required from competitive and incumbent LECs to conduct such an assessment. For example,
should there be a customer dimension to market definition — e.g., considering wireless service providers
that purchase special access channel terminations for towers as a separate relevant market from
purchasers of channel terminations to buildings and interoffice transport?

¥ See U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, HORIZONTAL MERGER GUIDELINES 2 (rev. 1997) (available
at: http://www.usdoj.gov/atr/public/guidelines/hmg.htm).

" We note that in the Pricing Flexibility Order, the Commission concluded that because an economic market power
analysis that involved rigorous market definition would have been burdensome to conduct, it would instead rely on
evidence of collocations as a proxy for the presence of competition or potential competition in developing the
pricing flexibility rules. Access Charge Reform, CC Docket No. 96-262, Price Cap Performance Review for Local
Exchange Carriers, CC Docket No. 94-1, Interexchange Carrier Purchases of Switched Access Services Offered by
Competitive Local Exchange Carriers, CCB/CPD File No. 98-63, Petition of U S West Communications, Inc. for
Forbearance from Regulation as a Dominant Carrier in the Phoenix, Arizona MSA, CC Docket No. 98-157, Fifth
Report and Order and Further Notice of Proposed Rulemaking, 14 FCC Red 14221, 14258, 14268-69, paras. 69, 84-
86 (1999) (Pricing Flexibility Order), aff'd sub nom. WorldCom, Inc. v. FCC, 238 F.3d 449 (D.C. Cir. 2001).

'* Special Access NPRM, 20 FCC Red at 2019-30, paras. 73-112.

13640



Example 2: Competitive facilities data to show validity of pricing flexibility triggers. In the
Pricing Flexibility Order, the Commission determined that competitors® collocation at the wire center is a
proxy for competitive sunk investment sufficient to discourage exclusionary pricing behavior.'® The
Special Access NPRM asks whether collocation is an accurate proxy for such investment.'” To validate or
rebut the collocation proxy, parties have debated the need for and usefulness of facilities data to show
whether competition (or potential competition) exists in an MSA.'® The record also reflects disparate
views on the breadth and depth of facilities data to be collected. For example, some parties contend that
the appropriate framework for determining whether collocation is an accurate proxy for sunk investment
in channel terminations is to identify every building, by street address, where competitors have facilities,
as well as all competitive fiber rings.'® Is this administratively practical? If so, what analysis would
determine the presence of a statistically significant relationship between lit building market share and
collocation facilities in the same market? Should the Commission collect: (1) nationwide data;? (2) only -
data from MSAs that have been granted pricing flexibility;* or (3) data from a statistically significant
sample? A commenter asserting that nationwide data is required should explain why a statistically
significant sample would be insufficient (e.g., if a statistically significant relationship between lit building
market share and collocation facilities is or is not found in a suitable subset of MSAs, what analytical
benefit is gained by requiring more data?). '

Example 3: Probability that potential competition ensures special access rates remain Jjust
and reasonable. Parties have debated what evidence establishes the presence of potential competition
sufficient to discourage exclusionary pricing behavior.”? A commenter asserting that the appropriate

“analytical framework to resolve this question is to examine the economic feasibility of constructing lateral
connections into buildings or cell towers when a competitor has nearby fiber should outline how to
evaluate that issue (e.g., a formula, such as the net present value of present and future cash flows, to
establish the incremental level of demand and revenue required to justify incurring necessary incremental
construction costs). How should constraints on capital availability for competitors to construct such

16 Pricing Flexibility Order, 14 FCC Red at 14264, para. 80.

"7 Special Access NPRM, 20 FCC Red at 2018, 2021, 2029-30, paras. 69, 79-80, 109-11 (citing Pricing Flexibility
Order, 14 FCC Red at 14258-59, 14263-64, paras. 69-70, 79-80).

¥ See, e.g., Letter from Glenn T. Reynolds, Vice President, USTelecom, to Marlene H. Dortch, Secretary, FCC
(filed Aug. 31, 2009), Attachment at 14; Letter from Jonathan Lechter, Counsel for tw telecom inc., to Marlene H.
Dortch, Secretary, FCC (filed July 9, 2009) at 10.

19 See, e, g&.» Letter from Donna Epps, Vice President, Verizon, to Marlene H. Dortch, Secretary, FCC (filed May 22,
2009) at 1; Letter from Glenn T. Reynolds, Vice President, USTelecom, to Marlene H. Dortch, Secretary, FCC
(filed Apr. 27, 2009) (USTelecom April 27 ex parte), Attachment A,

% USTelecom April 27 ex parte, Attachment A.

*! See Government Accountability Office, FCC Needs to Improve its Ability to Monitor and Determine the Extent of
Competition in Dedicated Access Services, Report 07-80 at 50 (Nov. 2006) (data collected from 16 MSAs granted
Phase I or Phase II pricing flexibility).

* See, e.g., Letter from Glenn T. Reynolds, Vice President, USTelecom, to Marlene H. Dortch, Secretary, FCC
(filed Aug. 3, 2009) at 3 (arguing that competition is sufficiently advanced to discipline the special access market);
Letter from Thomas Jones and Jonathan Lechter, Counsel for tw telecom inc., to Marlene H. Dortch, Secretary, FCC
(filed May 1, 2009} at 2 (arguing “the presence of metropolitan fiber networks is not a reliable indication that
competitors can deploy their own end-user connections™).
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facilities be incorporated into the analysis? What evidence is there that such potential competitors
actually exist in more than a few select locations? What data are required to conduct a potential
competition analysis in every market? How would such data would be collected and from whom?

Example 4: Effectiveness of the Commission’s price cap rules in ensuring just and
reasonable special access rates. In the Special Access NPRM, the Commission asked commenters to
address what regulatory mechanism is appropriate to ensure that rates for special access services are just
and reasonable following expiration of the CALLS plan in 2005.2 To validate or rebut whether the
current price cap rules are ensuring just and reasonable rates, parties have debated what evidence
establishes whether the level of incumbent LECs” special access profits is unreasonable.>* In particular,
the focus of the debate has been on the reliability and economic meaning of cost and revenue data the
incumbent LECs have filed pursuant to the Commission’s rules in the ARMIS system.”” Commenters
asserting ARMIS data are unreliable or not economically meaningful as a measure of profits on special
access services should explain why, and propose a different analytical framework for measuring special
access profitability. For example, a party should explain why the accounting or allocation rules that
underlie such data are problematic and cannot be adjusted, outline why these data are not meaningful,
identify data other than ARMIS that would provide a more reliable and meaningful measure of incumbent
LEC costs and revenues, and specify the formula to be used with such data to measure special access
profits. Commenters asserting ARMIS data are sufficient to measure special access returns should
provide an analytical framework for considering such data, including an explanation of why problems
with ARMIS data and the accounting or allocation rules that underlie such data are baseless or explain
how such problems could be addressed. Such commenters should specify the formula to be used with
such data to measure special access profits. We would expect any analytical framework, based on
ARMIS or not, to include specifics as to the measure of profit and the reasonableness of that profit.

Example 5: Effectiveness of the Commission’s price cap and pricing flexibility rules in
ensuring that terms and conditions in special access tariffs and contracts are just and reasonable.
In the Pricing Flexibility Order, the Commission considered whether an incumbent LEC could deter

* See Special Access NPRM, 20 FCC Red at 2004, 2014, paras. 24, 59. Under the Commission’s price cap rules,
rates are adjusted downward by a productivity or X-factor and upward for inflation. The last tariff filing in which
the X-factor exceeded inflation, thereby producing a net reduction in special access rates, was the July, 2003 filing
in connection with the CALLS Plan, which, although intended to expire on June 30, 2005, continues in force until
the Commission adopts a subsequent plan. See Access Charge Reform, Price Cap Performance Review Jor Local
Exchange Carriers, CC Docket No. 96-262, et al., Sixth Report and Order in CC Docket Nos. 96-262 and 94-1,
Report and Order in CC Docket No. 99-249, Eleventh Report and Order in CC Daocket No. 96-45, 15 FCC Red
12962, 13025, para. 149 (2000) (CALLS Order), aff'd in part, rev’d in part, and remanded in part sub nom. Texas
Office of Pub. Util. Counsel v. FCC, 265 F.3d 313 (5™ Cir. 2001), cer. denied sub nom. Nat'l Ass'n of State Util.
Consumer Advocates v. FCC, 535 U.S, 986 (2002); 47 C.F.R. § 61.45(b)(1)(iv). For the final year of the CALLS
Plan the special access X-factor was set equal to inflation. CALLS Order, 15 FCC Red at 13025, para. 149, The
inflation adjustment and the X-factor therefore cancel each other out. Accordingly, special access price cap rates are
essentially frozen at 2003 levels until a new X-factor is set. See Special Access NPRM, 20 FCC Red at 2000, para.
15 (citing CALLS Order, 15 FCC Red at 13025, para. 149). '

* See, e.g., Comments of ATX Communications, Inc. et al. (filed Aug. 8, 2007) at 4-5, 11-15 (arguing “the
Commission stated that a ‘price cap approach cannot free carriers to earn excessive [supracompetitive] profits in
light of their costs™ (citation omitted)); Comments of Qwest (filed June 13, 2005) at 11 (“There is no relationship
between the ‘costs’ reflected in an accounting rate-of-return such as ARMIS and a carrier’s actual profits.”).

% See, e.g., Reply Comments of 360 Networks (USA), Inc. ef al. (filed Aug. 15, 2007) at 14-20; Supplemental
Comments of AT&T (filed Aug. 8, 2007) at 34-36.
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competitive entry and lock up large customers by offering them volume and term discounts at or below
cost. It concluded that sunk investment in the facilities sufficient to discourage exclusionary pricing
behavior would also preclude anticompetitive volume and term discounts.® Some parties contend that
certain terms and conditions contained in special access tariffs and contract tariffs are anticompetitive and
preclude incumbent LEC special access customers from purchasing services from competitive carriers
where they are available, thus creating a barrier to entry.”’ Other parties contend that such terms and
conditions produce a net increase in overall consumer welfare.® Commenters asserting that particular
terms and conditions are, or are not, reasonable should identify how they propose to analyze the
reasonableness of such terms and conditions and what remedial action — if any — the Commission could
take.

Pursuant to sections 1.415 and 1.419 of the Commission’s rules,” parties may file comments in
response to this notice no later than 45 days after this Public Notice appears in the Federal Register
with the Secretary, FCC, 445 12" Street, SW, Washington, DC 20554. Reply comments may be filed
with the Secretary, FCC, no later than 75 days after this Public Notice appears in the Federal
Register. All pleadings are to reference WC Docket No. 05-25 and RM-10593. Comments may be
filed using: (1) the Commission’s Electronic Comment Filing System (ECES); (2) the Federal
Government’s eRulemaking Portal; or (3) by filing paper copies.*

* Electronic Filers: Comments may be filed electronically using the Internet by accessing
the ECFS: http:/fjallfoss.fcc.gov/ecfs2/ or the Federal eRulemaking Portal:
http://www.regulations.gov. Filers should follow the instructions provided on the
websites for submitting comments. For ECFS filers, if multiple docket or rulemaking
numbers appear in the caption of this proceeding, filers must transmit one electronic copy
of the comments for each docket or rulemaking number referenced in the caption. In
completing the transmittal screen, filers should include their full name, U.S. Postal
Service mailing address, and the applicable docket or rulemaking number. Parties may
also submit an electronic comment by Internet e-mail. To get filing instructions, filers
should send an e-mail to ecfs@fcc.gov, and include the following words in the body of
the message, “get form.” A sample form and directions will be sent in response.

* Paper Filers: Parties who choose to file by paper must file an original and four copies of
each filing. If more than one docket or rulemaking number appears in the caption of this
proceeding, commenters must submit two additional copies for each additional docket or
rulemaking number. Filings can be sent by hand or messenger delivery, by commercial
overnight courier, or by first-class or overnight U.S. Postal Service mail (although we

% See Pricing Flexibility Order, 14 FCC Red at 14263-64, paras. 79-80.
%7 See, e.g., Letter from Karen Reidy, COMPTEL, to Marlene Dortch, Secretary, FCC (filed May 18, 2009) at 4.

B See Special Access NPRM, 20 FCC Red at 2032, para. 117 (citing Declaration of Alfred E. Kahn and William E.
Taylor at 30 (filed Dec. 2, 2002 by BellSouth, Qwest, SBC and Verizon in response to AT&T Corp. Petition for
Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access
Services, RM-10593)).

® 47 C.FR. §§ 1.415, 1.419.

% See Electronic Filing of Documents in Rulemaking Proceedings, GC Docket No. 97-113, Report and Order, 13
FCC Red 11322 (1998).
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continue to experience delays in receiving U.S. Postal Service mail). Parties are
strongly encouraged to file comments electronically using the Commission’s ECFS.

o The Commission’s contractor will receive hand-delivered or messenger-delivered
paper filings for the Commission’s Secretary at 236 Massachusetts Avenue, NE,
Suite 110, Washington, DC 20002. The filing hours at this location are 8:00 a.m. to
7:00 p.m. All hand deliveries must be held together with rubber bands or fasteners.
Any envelopes must be disposed of before entering the building.

o Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743.

o U.S. Postal Service first-class, Express, and Priority mail must be addressed to 445
12" Street, SW, Washington DC 20554.

All filings must be addressed to the Commission's Secretary, Marlene H. Dortch, Office of the
Secretary, Federal Communications Commission, 445 12% Street, SW, Washington, DC 20554. Parties
should also send a copy of their filings to Margaret Dailey, Pricing Policy Division, Wireline Competition
Bureau, Federal Communications Commission, Room 5-A232, 445 12" Street, SW, Washington, DC
20554, or by e-mail to margaret.dailey @fcc.gov. Parties shall also serve one copy with the
Commission’s copy contractor, Best Copy and Printing, Inc. (BCPI), Portals II, 445 12th Street, SW,
Room CY-B402, Washington, DC 20554, (202) 488-5300 or (800) 378-3160, or via e-mail to
fec@bepiweb.com.

Documents in WC Docket No. 05-25 and RM-10593 are available for public inspection and
copying during business hours at the FCC Reference Information Center, Portals II, 445 12* St. SW,
Room CY-A257, Washington, DC 20554. The documents may also be purchased from BCPI, website
www.bcpiweb.com, telephone (202) 488-5300 or (800) 378-3160, facsimile (202) 488-5563, TTY (202)
488-5562, e-mail fcc@bcpiweb.com. These documents may also be viewed on the Commission’s
website at http://www fcc.gov. People with Disabilities: To request materials in accessible formats for
people with disabilities (Braille, large print, electronic files, audio format) or to request reasonable
accommodations for filing comments (accessible format documents, sign language interpreters, CART,
etc.), send an e-mail to fcc504 @fec.gov or call the Consumer & Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432 (TTY).

This matter shall be treated as a “permit-but-disclose” proceeding in accordance with the
Commission's ex parte rules.” Persons making oral ex parte presentations are reminded that memoranda
summarizing the presentations must contain summaries of the substance of the presentations and not
merely a listing of the subjects discussed. More than a one- or two-sentence description of the views and
arguments presented generally is required.’ Other requirements pertaining to oral and written
presentations are set forth in section 1.1206(b) of the Commission's rules.*

For further information, contact Marvin Sacks of the Pricing Policy Division, Wireline
Competition Bureau at (202) 418-2017 or marvin.sacks @fcc.gov.

--FCC --

147 CER. § 1.1200 ef seq.
2 See 47 C.ER. § 1.1206(b)(2).
B 47 CFR. § 1.1206(b).
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¢ PUBLIC NOTICE

Federal Communications Commission News Media Information 202 / 418-0500

445 12t St., S.W, Internet: http:/iwww.fcc.gov
) TTY: 1-888-835-

Washington, D.C. 20554 1 5322

DA 10-1238
Release Date: June 30, 2010

WIRELINE COMPETITION BUREAU ANNOUNCES JULY 19, 2010
STAFF WORKSHOP TO DISCUSS THE ANALYTICAL FRAMEWORK FOR ASSESSING
THE EFFECTIVENESS OF THE EXISTING SPECIAL ACCESS RULES

WC Docket No. 05-25

On July 19, 2010, from 1:00 p.m. to 4:00 p.m. (eastern daylight time), the Wireline Competition
Bureau will host a workshop in the 4™ Floor-South Conference room to evaluate the analytical framework
the Commission should use in reviewing the current special access rules.'

The National Broadband Plan recommended that the Commission hold a “staff workshop to
discuss the analytical framework the FCC should use to assess the effectiveness of its existing special
access rules.”” Pursuant to that recommendation, the Tuly 19, 2010 workshop will initiate an evaluation
of the analytical framework proposals raised in the record and any associated data collection that would
be required to implement such proposals.’

The format of the workshop will be a facilitated debate led by Commission staff, and will include
presentations by economists that filed comments in response to the Notice. During the workshop, staff
will solicit input from attendees on issues relating to special access, such as:

* The analytical framework that should be used in analyzing the effectiveness of the existing
special access regulations;

*»  Specific proposals filed in the record and critiques of those proposals; and

» The types of data that should be collected by the Commission to determine whether the current
rules are working as intended.

The Bureau encourages participation from a wide variety of interested parties, including
representatives from, but not limited to, industry, academia, consumer advocate organizations, and state
governmental entities.

' See Connccting America: The National Broadband Plan at 48 (rel. Mar. 16, 2010) (National Broadband Plan).
/.

3 Parties Asked to Comment on Analytical Framework Necessary to Resolve Issues in the Special Access NPRM,
WC Docket No. 05-25, Public Notice, 24 FCC Red 13638, 13639 (2009) (Noticc).
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For planning purposes, the Commission would like to know whether you intend to participate in
the workshop. Seating is limited, although other ways to participate will be available. Further logistical
details on how to participate remotely will be provided as the date approaches. If you are interested in
participating please contact Pamela Arluk or Margaret Dailey, Pricing Policy Division, Wireline
Competition Bureau at (202) 418-1520 (voice), or by e-mail Pamela.Arluk@fcc.gov or
Margaret.Dailey@fcc.gov.

Reasonable accommodations for people with disabilities are available upon request. Include a
description of the accommodation you will need and a way we can contact you if more information is
needed. Last-minute requests will be accepted, but may not be possible to fill. Send an e-mail to

fec504@fcc.gov or call the Consumer & Governmental Affairs Bureau at (202) 418-0530 (voice), or
(202) 418-0432 (tty).

-FCC -
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PUBLIC NOTICE

Federal Communications Commission News Media Information 202 / 418-0500

445 12" St., S.W. internet: http:/iwww.fcc.gov

Washington, D.C. 20554 TTY: 1-888-835-5322
DA 10-2073

Released: October 28,2010

DATA REQUESTED IN SPECIAL ACCESS NPRM

WC Docket No. 05-25, RM-10593

In this Public Notice, we invite the public to submit data voluntarily to assist the Commission in
evaluating the various issues that have been raised in the Special Access NPRM.' In that NPRM, the
Commission explained that an examination of the current state of competition for special access facilities
is critical to determine whether the Commission’s pricing flexibility rules have worked as intended.? In
addition, the Commission sought comment on appropriate measures to ensure that price cap rates for
special access services remain just and reasonable after expiration of the CALLS plan.® Subsequently, the
Commission sought updated information on these issues, and the parties continue to provide their views
to Commission staff. *

On November 5, 2009, the Commission released a Public Notice inviting comment on the
appropriate analytical framework for determining whether the current rules are working.®* The National
Broadband Plan recommended that this framework ensure that rates, terms and conditions for special
access are just and reasonable, given the significant role special access circuits play in the availability and
pricing of broadband service.® Although the Commission has yet to adopt an analytical framework, there
are certain data that would need to be reviewed regardless of which analytical framework is adopted in

! See generally Special Access Rales for Price Cap Local Exchange Carriers, WC Docket No. 05-25, AT&T Corp.
Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates Jor Interstate Special
Access Services, RM-10593, Order and Notice of Proposcd Rulemaking, 20 FCC Red 1994 (2005) (Special Access
NPRM); 47 C.F.R. §§ 1.415, 1.419 (submitting comments and replics in rulemaking proceedings).

2 Special Access NPRM, 20 FCC Red at 2018-19, paras. 71-73. The Commission invited comment on whether the
availablc data and actual marketplace developments support the predictive judgments that underlie the special access
pricing flexibility rules. /d. at 1996, 2018-19, paras. 5, 71.

? 1d. at 1995, 2004, paras. 2, 22.

* Parties Asked 1o Refresh Record in the Special Access Nolice of Proposed Rulemaking, WC Docket No. 05-25,
Public Notice, 22 FCC Red 13352 (2007).

* Parties Asked to Comment on A nalytical Framework Necessary to Resolve Issues in the Special Access NPRM,
WC Docket No. 05-25, Public Notice, 24 FCC Red 13639 (2009).

¢ Omnibus Broadband Initiative, Federal Communications Commission, Connecting America: The National

Broadband Plan, at 48 (2010), available at htip://download.broadband.gov/plan/national-broadband-plan.pdf
(National Broadband Plan).
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this proceeding. Accordingly, at this time, the Commission asks the public to voluntarily submit the
facilities data requested in this Public Notice for this proceeding.’

If the public submits data that contain confidential and proprietary information, it shall submit
such data in accordance with a revised protective order that is being released at the same time as this
Public Notice, as discussed in more detail below.? As it continues developing its analytical framework,
the Commission plans to ask for additional voluntary submissions of data in a second public notice.

The data collected under this public notice will not be made immediately available to the public
to allow staff time to perform an initial review for completeness and responsiveness. As indicated above,
there will be a second data request. Data from both collections will be available for inspection pursuant
to applicable protective orders following our receipt of data responsive to that second request.

The Commission requests that the public voluntarily submit the requested data in response
to this Public Notice on or before January 27,2011, Responses to this data request may be filed on a
rolling basis.

L Definitions for this data request:

L. A connection is a wired “line” or wireless “channel” that provides to an end user or seller of
CMRS a dedicated communication path between a provider’s network (e.g., an end office or
similar point of aggregation) and a location. Multiple dedicated communication paths serving
one or more end users at the same location using the same wired line or wireless channel should
be counted as a single connection. For purposes of this request, wired lines and wireless
channels used to provide dedicated communications paths within and between providers’
networks are not considered connections (e.g., connections between the point of presence of an
interexchange carrier and LEC wire center or connections between LEC wire centers).

2. An end user is a business, institutional, or government entity that purchases a dedicated
communications path for its own use (i.e., not for resale). Carriers are not end users with the
exception that CMRS providers are considered end users to the extent they are purchasing
dedicated communications to a cell site.

3. Listed Statistical Area means the geographic extent of the metropolitan, micropolitan or
combined statistical area as defined in OMB Bulletin No. 10-02 issued on December 1, 2009
listed in Attachment C.°

7 In this Public Notice, we seck facts or opinions submitted in response to our gencral solicitation of comments from
the public. No person is required to supply specific information pertaining to the commenter, other than that
necessary for self-identification, as a condition of our full consideration of the comment. Thus, this Public Notice
does not seck “information” as the term is used in the Paperwork Reduction Act of 1995. See 5 C.F.R.
§1320.3(h)(4); see also Paperwork Reduction Act of 1995, Pub. L. No. 104-13, 109 Stat. 163.

8 See In the Matter of Special Access Rates for Price Cap Local Exchange Carriers, Modificd Protective Order, WC
Docket No. 05-25, RM 10593, DA 10-2075 (rel. Oct. 28, 2010) (Modified First Protective Order). We issued a
protective order in connection with this proceeding in 2005. See In the Matter of Special Access Rates for Price Cap
Local Exchange Carriers, Order, WC Docket No. 05-25, 20 FCC Red 10160 (2005) (First Protective Order).
However, the protective order we release today supercedes the First Protective Order.

o See OFFICE OF MANAGEMENT AND BUDGET, BULLETIN NO. ] 0-02, UPDATES OF STATISTICAL AREA DEFINITIONS
AND GUIDANCE ON THEIR USES (2009), available at http://www.whitchouse.gov/omb/assets/bulletins/b10-02.pdf,
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II.

III.

6.

Location means a building, other free-standing site, cell site on a building, or free-standing cell
site.

Provider means any cntity that supplies electronic communications services, including voice,
data and/or video services. Providers include incumbent LECs, competitive LECs,

interexchange carriers, cable operators and companies that provide fixed wireless
communications services.

Span means lengths of fiber with terminating equipment at both ends.

Instructions

1.

8.

Responses to questions II1.B, ITI.C, and IILE are data specifications and should be prepared
pursuant to the instructions provided at the end of each table in Attachments A and B.

Templates for responses to the data specification questions are available at
http://www.fcc.gov/web/ppd/template.xls. The link for each template is also provided in each
data specification question.

Data specifications should be submitted in accordance with these instructions, as well as the
general instructions provided at the end of this Public Notice.

Data specification questions shall be submitted in electronic form only, preferably CDs. Please
contact the Pricing Policy Division staff members listed in this Public Notice if you would like
to submit an electronic medium other than a CD.

For data specification submissions, label each CD or other electronic media device submitted,
and on that label, please provide your name and the content of the electronic media device (e.g.,
Acme Corporation response to Special Access NPRM Data Request I Question ITLA.1).

Responses to questions III.A, TIL.D, and IILF. should be prepared as narratives, separately from
the data specification submissions described above, and submitted in accordance with the
instructions in this Public Notice below.

With each submission, whether it is for a data specification or a narrative question, provide an
accompanying cover letter that: (a) identifies the type of submission (data specification,
narrative or both); (b) identifies each response by question number (e.g., we are submitting a
response to Question I1I.1.A in this submission); and (c) indicates whether the materials are a
partial or full response to the data request.

Unless otherwise specified, each request is for data as of December 31, 2009.

Voluntary Information Request

For each Listed Statistical Area, we request that all providers other than incumbent LECs (e.g.,
competitive LECs, out-of-region incumbent LECs, cable companies, fixed wireless, etc.) state
whether their company has any connections that it owns or that it leases from another entity under
an indefeasible right of use (TRU) agreement.

We request that all providers other than incumbent LECs (e.g., competitive LECs, out-of-region
incumbent LECs, cable companies, fixed wireless, etc.) submit data to respond to the following
questions:

For each location in each Listed Statistical Area to which your company provides a connection
that you own or that you lease from another entity under an indefeasible right of use (IRU)
agreement, provide the following information below. Please use the template available at
http://www.fce.gov/web/ppd/template.xls for your response, using the data elements identified
in Table II1.B.1 of Attachment A, and consistent with that table’s instructions.
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a) The associated name of the carrier that actually owns the connections (if leased from
another entity subject to an IRU);

b) The number of years left in the IRU lease (if applicable);
¢) The actual situs address for the location (i.e., land where the building or cell site is located);
d) The geocode for the location (i.e., latitude and longitude);

¢) The Common Language Location Identifier code (“CLLI”) of the incumbent LEC wire
center that serves the location;

) Whether the location is a building, other free-standing site, cell site in or on a building, or
free-standing cell site;

g) Type of medium used to provision the connection to the location (e.g., fiber, copper, hybrid
fiber coax, fixed wireless/satellite);

h) If the medium is fiber, the number of strands of lit fiber;
i) If the medium is fiber, the number of strands of unlit fiber;
j) Total capacity'® (upstream and downstream) of the connection as sold;

k) Maximum total capacity (upstream and downstream) of the connection with current
hardware and line cards."'

2. For each incumbent LEC wire center where your company is collocated in each Listed
Statistical Area, provide the actual situs address, the geocode, and the CLLI code for the
incumbent LEC wire center. Please use the template available at
http://www.fcc.goviweb/ppd/template.xls for your response, following the instructions and
using the data elements identified in Table IT11.B.2 of Attachment A.

3. For each Listed Statistical Area in which your company owns fiber or your company leases
fiber from another entity under an IRU agreement, provide a map of the routes followed by
fiber that constitute your network, Also, provide a map of the routes followed by fiber
connecting your network to end-user locations. Please follow the instructions and use the data
elements identified in Tables ITL.B.3(i) and I1I.B.3(ii) of Attachment A for your response.

C. We request that all CMRS providers, for each cell site in each Listed Statistical Area, provide the
information below. Please use the template available at http://www.fcc.gov/web/ppd/template xls
for your response, using the data elements identified in Table ITI.C. of Attachment A, and
consistent with that table’s instructions.

1. The actual situs address for the cell site (i.., land where the cell site is located) if the cell site is
located in or on a building;

The geocode for the cell site (i.e., latitude and longitude);
The CLLI code of the incumbent LEC wire center that serves the location;

Whether the location is a cell site in or on a building, or a free-standing cell site;

©wok N

The name of the carrier that provides your connection to the cell site.

'%<1.5 Mbps; 21.5 to < 20 Mbps; > 20 to < 95 Mbps; = 95 Mbps.

n Id
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D. We request that all providers other than incumbent LECs (e.g., competitive LECs, out-of-region
incumbent LECs, cable companies, fixed wireless, etc.) answer the following questions pursuant
to the Instructions in Section II of this Public Notice:

1. Explain the business rule that you use to determine whether to build a channel termination to a
particular location. Please enumerate all underlying assumptions.

2. Please describe reasons why even if your business rule suggests that it would make sense to
build, you would not, e.g., inability to access building, issues with rights of way, inability to
obtain capital, issues of timing.

E. We request that all incumbent LECs answer the questions below. In your response, please use the
template available at http://www.fcc.gov/web/ppd/template xIs, following the instructions and
using the data elements identified in Table III.E of Attachment B.

1. For each wire center in each Listed Statistical Area, please provide the number of connections
that you own or that you lease from another entity under an IRU agreement:

In total;

b. By the type of medium used to provision the connection to the location (e.g., fiber,
copper, hybrid fiber coax, fixed wireless/satellite);

¢. For each medium listed above, by the maximum total capacity (upstream plus
downstream) of these connections with the current hardware and line cards;

d. For each medium listed in IIL.E.1.b by the total capacity sold (upstream plus downstream)
of these connections with the current hardware and linecards.

2. For each wire center in each Listed Statistical Area, for the fiber connections that you own or

that you lease from another entity under an IRU agreement, please provide the number of lit
and unlit fibers.

3. For each wire center in each Listed Statistical Area, provide the number of locations to which
you have connections that you own or that you lease from another entity under an IRU
agreement by type of location (e.g., building, other free-standing site, cell site in or on building,
or free-standing cell site).

F. We seck comment from the public on the quality, utility, and clarity of this data request.

Comments may be filed using: (1) the Commission’s Electronic Comment Filing System (ECFS);
(2) the Federal Government’s eRulemaking Portal; or (3) by filing paper copies.'> All comments should
reference WC Docket No. 05-25 and RM-10593. The public should also send a copy of their comment
(or cover letter, in the case of submissions of electronic media) to the Pricing Policy Division, Wireline
Competition Bureau, Federal Communications Commission, 445 12" Street, SW, Washington, DC
20554, to the attention of Marvin Sacks or e-mail him at Marvin.Sacks@fcc.gov.

Please submit any responses that contain Confidential Information in accordance with the
Modified First Protective Order, which is being issued concurrently with this Public Notice.® We also
recommend that all electronic media, such as CDs, be delivered by hand or via messenger, as described in
more detail below. If hand- or messenger-delivery of electronic media is not possible, please call Marvin
Sacks or Betsy McIntyre at 202-418-1520 to ensure proper handling of your materials.

12 See Electronic F) iling of Documents in Rulemaking Proceedings, GC Docket No. 97-113, Report and Order, 13
FCC Red 11322 (1998).

1® See generally Modified First Protective Order, DA 10-2075, supra Note 8.
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* Electronic Filers: Comments may be filed electronically using the Internet by accessing the
ECFS: http:/fjallfoss.fcc.gov/ecfs2/ or the Federal eRulemaking Portal:
http://www.regulations.gov.

* Paper Filers: Parties who choose to file by paper must file an original and four copies of each
filing. If more than one docket or rulemaking number appears in the caption of this proceeding,
filers must submit two additional copies for each additional docket or rulemaking number.

* Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first-
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission’s
Secretary, Office of the Secretary, Federal Communications Commission.

* All hand-delivered or messenger-delivered paper filings for the Commission’s Secretary
must be delivered to FCC Headquarters at 445 12" St., SW, Room TW-A325,
Washington, DC 20554. The filing hours are 8:00 a.m. to 7:00 p.m. All hand deliveries
must be held together with rubber bands or fasteners. Any envelopes must be disposed of
before entering the building.

* Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743,

* U.S. Postal Service first-class, Express, and Priority mail must be addressed to 445 12
Street, SW, Washington DC 20554.

People with Disabilities: To request materials in accessible formats for people with disabilities
(braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the
Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty).

This matter shall be treated as a “permit-but-disclose” proceeding in accordance with the
Commission's ex parte rules." Persons making oral ex parfe presentations are reminded that memoranda
summarizing the presentations must contain summaries of the substance of the presentations and not
merely a listing of the subjects discussed. More than a one- or two-sentence description of the views and
arguments presented generally is required.”” Other requirements pertaining to oral and written
presentations are set forth in section 1.1206(b) of the Commission's rules.'®

For further information, contact Marvin Sacks of the Pricing Policy Division, Wireline
Competition Bureau at (202) 418-1520.

- FCC-

47 CF.R. § 1.1200 et seg.
¥ See 47 C.F.R. § 1.1206(b)(2).
%47 CF.R. § 1.1206(b).
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ATTACHMENT A

Voluntary Data Request Filing Specification
For Non-ILEC and Out-of-Region ILEC Providers

Connections by Location (Question 111.B.1)

For cach location in each Listed Statistical Area to which your company provides a connection that you own or that
you lcasc from another entity under an indcfeasible right of use (IRU) agreement, please provide the information

identificd below.

Table III.B.1
Record Format for Non-Incumbent Connections by Location
Field Name Description Type Example
ID Sequential record number Integer 1
. - Washington-Arlington-
Stat_Area_Name Listed Statistical Area Name Text Alexandria, DC-VA-MD-WV
Stat_Area_Num Listed Statistical Area Number Integer 47900
Lessor Name of connection’s owner if the connection is leased Text DEF Co.
under an [IRU
IRU Years Number of years remaining on the IRU if the connection Integer 10
- is leased under an IRU
Location_ID Sequential location number Integer 1
Street address Actuz}l situs for the location (i.e., land were building or Text 445 Twelfth St SW
= cell site is located)
Building_number Building number of the location Text 445
Prefix_direction Prefix direction of the location Text
Street_name Street name of the location Text Twelfth
Street_type Street type of the location Text St
Suffix_direction Suffix direction of the location Text SW
City City of the location Text Washington
State Two-letter state postal abbreviation of the location Text DC
Z1p 5-digit ZIP code (with leading zeros) of the location Text 20554
ZIP4 4-digit add-on code (with leading zeros) of the location Text 0000
Lat Latitude to 5 decimal places Float 38.88345
Long Longitude to 5 decimal places Float -77.02830
Telcordia-specified eight-character Common Language
CLLI Location Identifier (CLLI) code of the ILEC wire center ~ Alphanumeric WASHDCSW
/ exchange area of the location
Identify with the following numbers if the connection is
to a: (1=Building; 2=Cell site in or on a building;
Loc_type Integer 1

3=Free-standing cell site; 4=Other free-standing
location)
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Type of medium used to provision the connection to the
Medium location (1=Fiber; 2=Copper; 3=Hybrid Fiber Coax Integer 2
(HFC); 4=Fixed Wireless/Satellite)

If the location is served with fiber, the total number of

Lit_strands strands of lit fiber Integer 2

Dark strands If the location is served with fiber, the total number of Integer 2
ark_stra strands of dark fiber g

Capacity_sold Total capacity (upstream + downstream) of the Integer 3

connection as sold (see details below for codes)

Maximum capacity (upstream + downstream) of the
Capacity_potential connection with current hardware and line cards (see Integer 4
details below for codes)

Instructions for Connections by Location Record Format:

1. Please obtain a template for this data specification, available at http://www.fce.gov/web/ppd/template.x1s.
Pleasc enter or cut and paste your data into the template. Do not submit data in any other format. Sce the
Public Notice for details on how to submit data.

2. Leave cells blank in the case of data that is not applicable for that record.

3. Instructions for providers needing to obtain a FRN can be accessed at
hups://fjallfoss.fec.gov/corcsWeb/publicHome.do. The FRN should be 10 digits and include leading zeros.

4. The Location_ID field is a sequential integer ranging from 1 to the total number of locations. Records
containing information about connections to the same location should be assigned the same Location_ID.

5. Address data fields should be space-delimited in standardized Postal Service form. See
http://pe.usps. gov/cpim/ftp/pubs/Pub28/pub28.pdf.

6. Latitude and Longitude of the geocoded address should be derived from a known geocoding piatform like
Bing maps, Google, Yahoo, batchgeocode.com, or other geocoding solution. Please enter values in
decimal degrees with five (5) decimal places.

7. For the CLLI code, please enter the first eight digits of the CLLI code of the ILEC wire center serving the
location.

8. For reporting the medium used by the connection, report the type of medium used by the portion of the
connection that terminates at the location.

9. If multiple customer premises are served over the same connection (physical facility), plcase report the
total upstream and downstream capacity provided over the connection. A particular location served by
multiple connections of different types (i.e., if there are connections to a location over multiple mediums)
will require multiple records sharing the same Location_ID. In other words, records should be unique by
location and connection medium,

10. For sold and potential capacity please use the following codes:

Capacity Codes
Data Rate Code | Data Rate
0 NA
1 < 1.5 Mbps

2 1.5 to <20 Mbps
220 to <95 Mbps
> 95 Mbps

E R
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Collocations by Wire Center (Question 111.B.2)

For cach incumbent LEC wire office where your company is collocated in each Listed Statistical Area, please
provide the information listed below.

Table I11.B.2

Record Format for Non-Incumbent Ceollocations by Wire Center
Field Name Description Type Example
D Sequential record number Integer 1
Stat_Area_Name Listed Statistical Area Name Text XZi};i:dg:i:?g\(r:]—iG%\[?&D—WV
Stat_Area_Num Listed Statistical Area Number Integer 47900
Street_address (/)\fc{::lcziltllésc z(lil.ie;;]lfir:g were building is located) address Text 1025 N Trving ST
Building_number Building number of address Text 1025
Prefix_direction Prefix direction of address Text N
Street_name Street name of address Text Irving
Street_type Street type of address Text St
Suffix_direction Suffix direction of address Text
City City of address Text Arlington
State Two-letter state postal abbreviation of address Text VA
ZIr 5-digit ZIP code (with leading zeros) of address Text 22201
Z1P4 4-digit add-on code (with leading zeros) of address Text 0005
Lat Latitude to 5 decimal places Float 38.88498
Long Longitude to 5 decimal places Float -77.09634
CLLI Telcordia-specified eight-character CLLI Alphanumeric ARTNVAAR

Instructions for Collocations by Wire Center Record Format:

1. Pleasc obtain a template for this data specification, availablc at http://www.fce.gov/web/ppd/template.xls.
Please enter or cut and paste your data into the template. Do not submit data in any other format. See the
Public Notice for details on how to submit data.

2. Leave cells blank in the casc of data that is not applicable for that record.

3. Instructions for providers needing to obtain a FRN can be accessed at
https://fjallfoss. fec.gov/cores Web/publicHome.do. The FRN should be 10 digits and include lcading zeros.

4. The ID field is a sequential integer ranging from 1 to the total number of wire centers.

5. Address data ficlds should be space-delimited in standardized Postal Service form. See
http://pe.usps.gov/cpim/ftp/pubs/Pub28/pub28.pdf.

6. Latitude and Longitude of the geocoded address should be derived from a known geocoding platform like
Bing maps, Google, Yahoo, batchgeocode.com, or other geocoding solution. Please enter valucs in
decimal degrees with five (5) decimal places.

7. For the CLLI code, please enter the first eight digits of the CLLI code of the ILEC wire center / end office
in which your equipment is collocated.
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Map of Interoffice Fiber (Question 111.B.3)

For cach Listed Statistical Area in which your company owns fiber or in which your company leases fiber from
another entity under an IRU agreement, provide a map of the routes followed by fiber that constitute your network.
For this part, please include only those fiber “spans” (i.e., lengths of fiber with terminating cquipment on both ends)
within your network and omit fiber connections from your network to end-user locations. Please submit the
information as an ESRI Shapefile using a line feature class that contains the following data for each feature:

Table II1.B.3(i)
Shapefile Record Format for Interoffice Fiber
Field Name Description Type Example
Provider Provider Name Text ABC Co.
DBA “Doing-business-as” name Text Superfone, Inc.
FRN Provider FCC Registration Number (with leading zeros) Text 0008402202
D Sequential record number Integer 1

Instructions for Interoffice Fiber Shapefile:

1. Instructions for providers needing to obtain a FRN can be accessed at
https:/fjallfoss. fec.gov/coresWeb/publicHome.do. The FRN should be 10 digits and include leading zcros.

2. The data must be expressed using the WGS 1984 geographic coordinate system.

The ID ficld is a sequential integer ranging from 1 to the total number of line features.

4. Maps must bc accompanied by metadata or a plain text “readme” filc that contains a comprchensive
cxplanation of the methodology employed to generate the map layer including any necessary assumptions
and an assessment of the accuracy of the finished product.

5. Since ESRI Shapefiles typically consist of 5 to 7 individual files including the associated metadata and
geodatabase, data should be submitted as a single, zipped file containing all the component files. The
zipped file should be named “IILB.3.i_ interoffice_fiber FRN_ProviderName.zip” where FRN is the
provider’s FRN number and ProviderName is the provider namc.

(98
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Map of End-User Fiber (Question I11.B.3)

For cach Listed Statistical Area in which your company owns fiber or in which your company Ieases fiber from
another entity under an IRU agreement, provide a map of the routes followed by fiber connecting your network to
end-user locations. For this part, please include only fiber connections (i.e., lengths of fiber linking your network to
end-uscr locations) and omit fiber linking points on your network. Please submit the information as an ESRI
Shapefilc using a line featurc class that contains the following data for cach feature:

Table I11.B.3(ii)
Shapefile Record Format for End-User Fiber
Field Name Description Type Example
Provider Provider Name Text ABC Co.
DBA “Doing-business-as” name Text Superfone, Inc.
FRN Provider FCC Registration Number (with leading zeros) Text 0008402202
1D Sequential record number Integer 1

Instructions for End-User Fiber Shapefile:

1. Instructions for providers needing to obtain a FRN can be accessed at
hitps://fjalifoss. foc.gov/coresWeb/publicHome.do. The FRN should be 10 digits and includc leading zeros.

2. The data must be expressed using the WGS 1984 geographic coordinate system.

3. The ID ficld is a sequential integer ranging from 1 to the total number of linc features.

4. Maps must be accompanicd by metadata or a plain text “readme” file that contains a comprehensive
cxplanation of the methodology employed to generate the map layer including any necessary assumptions
and an assessment of the accuracy of the finished product.

5. Since ESRI Shapefiles typically consist of 5 to 7 individual files including the associated metadata and
geodatabase, data should be submitted as a single, zipped file containing ali the component files. The zip
file should be named “II1.B.3.iii_enduser_fiber_FRN_ProviderName.zip” where FRN is the provider’s
FRN number and ProviderName is the provider name.

CMRS Cell Sites by Location (Question IIL.C)

We request that all CMRS providers, for each cell site in cach Listed Statistical Area, provide the following
information: (1) the actual situs address for the cell site (i.e., land where the cell site is located) if the cell site is
located in or on a building; (2) the geocode for the cell site (i.e., latitude and longitude); (3) whether the location is a
cell site in or on a building, or a free-standing cell site; (4) the CLLI code of the incumbent LEC wirc center that
scrves the location; and (5) the name of the carrier that provides your connection to the cell site.

Table IIL.C.
Record Format for CMRS Cell Sites by Location

Field Name Description Type Example
D Sequential record number Integer 1

. - Washington-Arlington-
Stat_Area_Name Listed Statistical Area Name Text Alexandria, DC-VA-MD-WV

. . 47900
Stat_Area_Num Listed Statistical Area Number Integer
Location_ID Sequential location number Integer 1

Actual situs for the cell site (i.e., land were cell site is

Strect_address s PR . e
— located) if the cell site is located in or on a building

Text 445 Twelfth St SW
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Building_number Building number of the cell site Text 445
Prefix_direction Prefix direction of the cell site Text
Street_name Street name of the cell site Text Twelfth
Street_type Street type of the cell site Text St
Suffix_direction Suffix direction of the cell site Text SW
City City of the cell site Text Washington
State Two-letter state postal abbreviation of the cell site Text DC
ZIP 5-digit ZIP code (with leading zeros) of the cell site Text 20554
ZIP4 4-digit add-on code (with leading zeros) of the cell site Text 0000
Lat Latitude to 5 decimal places Float 38.88345
Long Longitude to 5 decimal places Float -77.02830
Cell_type Idintify with thg fo'lloYvirlg numbers ifvthe cell §ite is Tnteger 1

- (1=In or on a building; 2=A free-standing cell site)
Carrier The name of the carrier that provides a connection to the Text 2

cell site.

Instructions for Cell Sites Record Format:

1. Please obtain a template for this data specification, available at http://www.fcc. gov/wcb/ppd/template.xls.

Please enter or cut and paste your data into the template. Do not submit data in any other format. Sec the
Public Noticc for details on how to submit data.

Leave cells blank in the casc of data that is not applicable for that record.

Instructions for providers needing to obtain a FRN can be accessed at

https://fjallfoss. fcc.gov/coresWeb/publicHome.do. The FRN should be 10 digits and include leading zeros.
The Location_ID field is a scquential integer ranging from 1 to the total number of locations. Records
containing information about connections to the same location should be assigned the same Location_ID.
Address data fields should be space-delimited in standardized Postal Service form. See
http://pe.usps.gov/cpim/fip/pubs/Pub28/pub28.pdf.

Latitude and Longitude of the geocoded address should be derived from a known geocoding platform like
Bing maps, Google, Yahoo, batchgeocode.com, or other geocoding solution. Please enter values in
decimal degrees with five (5) decimal places.

For the CLLI code, please enter the first eight digits of the CLLI code of the ILEC wire center serving the
location
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ATTACHMENT B

Voluntary Data Request Filing Specification for Incumbent LECS
Incumbent Data by Wire Center (Question IILE.1, 2, 3)

IILE.1. For each wire center in each Listed Statistical Area, please provide the number of connections that you own
or that you lease from another entity under an IRU agreement: a) in total; b) by the type of medium used to
provision the connection to the location (e.g., fiber, copper, hybrid fiber coax, fixed wircless/satellite); ¢) for cach
medium listed above, by the maximum total capacity (upstream plus downstream) of these connections with the
current hardware and line cards; and d) for cach medium listed in IILE.1.b by the total capacity sold (upstream plus
downstream) of these connections with the current hardware and linecards.

HILE.2. For each wire center in each Listed Statistical Area, provide the number of lit and unlit fibers for the fiber
connections that you own or that you lease from another entity under an IRU agreement.

111.E.3. For each wire center in each Listed Statistical Arca, provide the number of locations to which you have
conncgtions that you own or that you lease from another entity under an IRU agreement by type of location (e.g.,
building, other free-standing site, cell site in or on building, or free-standing cell site).

Table HLE,
Record Format for Incumbent LEC Data by Wire Center

Field Name Description Type Example

ID Sequential record number Integer 1
Washington-Arlington-

Stat_Area_Name Listed Statistical Area Name Text Alexandria, DC-VA-MD-
wv

Stat_Area_Num Listed Statistical Area Number Integer 47900

CLLI Telcordia-specified ej ght—charactef CLLI code of the ILEC wire Alphanumeric WASHDCSW

center / exchange area of the location
Connect Tot Total connections that you own or that you provide services from Integer
- under an [RU agreement from another entity &
Fiber Tot Total Fiber connection that you own or that you provide services Integer

from under an IRU agreement from another entity

Fiber connections that you own or that you lease under an [IRU
Fiber_Max_Cap! agreement (from another entity) with a maximum capacity (upstream  Integer
plus downstream) <1.5 Mbps

Fiber connections that you own or that you lease under an IRU
Fiber_Max_Cap2 agreement (from another entity) with a maximum capacity (upstream  Integer
plus downstream) of 1.5 Mbps to < 20 Mbps

Fiber connections that you own or that you lease under an IRU
Fiber_Max_Cap3 agreement (from another entity) with a maximum capacity (upstream  Integer
plus downstream) of 20 Mbps to < 95 Mbps

Fiber connections that you own or that you lease under an IRU
Fiber_Max_Cap4 agreement (from another entity) with a maximum capacity (upstream  Integer
plus downstream) of greater than 95 Mbps

. Fiber connections you sell with a total capacity (upstream plus
Fiber_Sold_Cap! downstream) of <I.5 Mbps Integer
Fiber_Sold_Cap2 Fiber connections you sell with a total capacity (upstream plus Integer

downstream) of 1.5 Mbps to < 20 Mbps
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Fiber_Sold_Cap3

Fiber_Sold_Cap4

Copper_Tot

Copper_Max_Capl

Copper_Max_Cap2

Copper_Max_Cap3

Copper_Max_Cap4

Copper_Sold_Capl

Copper_Sold_Cap2

Copper_Sold_Cap3

Copper_Sold_Cap4

HFC_Tot

HFC_Max_Capl

HFC_Max_Cap2

HFC_Max_Cap3

HFC_Max_Cap4

HFC_Sold_Cap!

HFC_Sold_Cap2

HFC_Sold_Cap3

HFC_Sold_Cap4

FW_Sat_Tot

Fiber connections you sell with a total capacity (upstream plus
downstream) of 20 Mbps to < 95 Mbps

Fiber connections you sell with a total capacity (upstream plus
downstream) of greater than 95 Mbps

Total Copper connections that you own or that you lease under an
IRU agreement from another entity

Copper connections that you own or that you lease under an IRU
agreement (from another entity) with a maximum capacity (upstream
plus downstream) <1.5 Mbps

Copper connections that you own or that you lease under an IRU
agreement (from another entity) with a maximum capacity
(upstream plus downstream) of 1.5 Mbps to < 20 Mbps

Copper connections that you own or that you lease under an IRU
agreement (from another entity) with a maximum capacity (upstream
plus downstream) of 20 Mbps to < 95 Mbps

Copper connections that you own or that you lease under an IRU
agreement (from another entity) with a maximum capacity (upstream
plus downstream) of greater than 95 Mbps

Copper connections you sell with a total capacity (upstream plus
downstream) of <1.5 Mbps

Copper connections you sell with a total capacity (upstream plus
downstream) of 1.5 Mbps to < 20 Mbps

Copper connections you sell with a total capacity (upstream plus
downstream) of 20 Mbps to < 95 Mbps

Copper connections you sell with a total capacity (upstream plus
downstream) of greater than 95 Mbps

Total Hybrid Fiber Coax connection that you own or that you lease
from another entity under an IRU agreement

Hybrid Fiber Coax connections that you own or that you lease under
an IRU agreement (from another entity) with a maximum capacity
(upstream plus downstream) <1.5 Mbps

Hybrid Fiber Coax connections that you own or that you lease under
an IRU agreement (from another entity) with a maximum capacity
(upstream plus downstream) of 1.5 Mbps to < 20 Mbps

Hybrid Fiber Coax connections that you own or that you lease under
an [RU agreement with a maximum capacity (upstream plus
downstream) of 20 Mbps to < 95 Mbps

Hybrid Fiber Coax connections that you own or that you lease under
an IRU agreement (from another entity) with a maximum capacity
(upstream plus downstream) of greater than 95 Mbps

Hybrid Fiber Coax connections you sell with a total capacity
(upstream plus downstream) of <1.5 Mbps

Hybrid Fiber Coax connections you sell with a total capacity
(upstream plus downstream) of 1.5 Mbps to < 20 Mbps

Hybrid Fiber Coax connections you sell with a total capacity
(upstream plus downstream) of 20 Mbps to < 95 Mbps

Hybrid Fiber Coax connections you sell with a total capacity
(upstream plus downstream) of greater than 95 Mbps

Total fixed wireless and/or satellite connections that you own or that
you lease from another entity under an IRU agreement
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Fixed wireless and/or satellite connections that you own or that you
FW_Sat_Max_Capl lease under an IRU agreement (from another entity) with a Integer
maximum capacity (upstream plus downstream) <1.5 Mbps

Fixed wireless and/or satellite connections that you own or that you
FW_Sat_Max_Cap2 lease under an JRU agreement (from another entity) with a

maximum capacity (upstream plus downstream) of 1.5 Mbps to < 20 Integer
Mbps
Fixed wireless and/or satellite connections that you own or that you
: lease under an IRU agreement (from another entity) with a
FW_Sat_Max_Cap3 maximum capacity (upstream plus downstream) of 20 Mbps to < 95 Integer
Mbps
Fixed wireless and/or satellite connections that you own or that you
FW_Sat_Max_Capé Ieasg under an IRU agreement (from another entity) with a Integer
- = maximum capacity (upstream plus downstream) of greater than 95
Mbps
Fixed wireless and/or satellite connections you sell with a total
FW_Sat_Sold_Capl capacity (upstream plus downstream) of <1.5 Mbps Integer
Fixed wireless and/or satellite connections you sell with a total
FW_Sat_Sold_Cap2 capacity (upstream plus downstream) of 1.5 Mbps to < 20 Mbps Integer
Fixed wireless and/or satellite connections you sell with a total
FW_Sat_Sold_Cap3 capacity (upstream plus downstream) of 20 Mbps to < 95 Mbps Integer
Fixed wireless and/or satellite connections you sell with a total §
FW_Sat_Sold Cap4 capacity (upstream plus downstream) of greater than 95 Mbps Integer
. . The number of lit fiber connections that you own or that you lease
Fiber_Lit 3 Integer
- under a TRU agreement from another entity
Fiber Unlit The number of unlit fiber connections that you own or that you lease Integer
- under a IRU agreement from another entity 8
Locations Total Locations to which your company owns, or leases connections Integer
i under an IRU agreement from other entities 8
- Building locations to which your company owns, or leases
Locations_bldg connections under an IRU agreement from other entities Integer
. . Other free-standing locations to which your company owns, or
Locations_frstdgsite leases connections under an IRU agreement from other entities Integer
Locations_bldgcell Cell site in or on building locations to which your company owns or Integer
leases connections under an IRU agreement from other entities
Locations_frstdgoell Free-standing cell site locations to which your company owns or Integer

leases connections under an IRU agreement from other entities

Instructions for Incumbent Data by Statistical Area Record Format:

1. Please obtain a template for this data specification, available at http:/www.fec.gov/web/ppd/template.xls.
Please enter or cut and paste your data into the template. Do not submit data in any other format. See the
Public Notice for details on how to submit data.

2. Leave cells blank in the case of data that is not applicable for that record.

3. Instructions for providers needing to obtain a FRN can be accessed at
hitps://fiallfoss.fce. gov/coresWeb/publicHome.do. The FRN should be 10 digits and include leading zeros.

4. The ID field is a sequential integer ranging from 1 to the total number of the Listed Statistical Areas in
which you provide service as an incumbent LEC.
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ATTACHMENT C
LISTED STATISTICAL AREAS"’

Table 1

Listed Statistical Area Codes & Titles
Code | Title
12060  Atlanta-Sandy Springs-Marictta, GA Metropolitan Statistical Area
16300 Cedar Rapids, 1A Metropolitan Statistical Arca
16980  Chicago-Jolict-Naperville, IL-IN-WI Metropolitan Statistical Arca
17140 Cincinnati-Middletown, OH-KY-IN Metropolitan Statistical Arca
19820  Detroit-Warren-Livonia, MI Metropolitan Statistical Arca
22180  Fayetteville, NC Metropolitan Statistical Area
24860  Greenville-Mauldin-Easley, SC Metropolitan Statistical Arca
27780  Johnstown, PA Metropolitan Statistical Area
29820  Las Vegas-Paradisc, NV Mectropolitan Statistical Arca
30620  Lima, OH Metropolitan Statistical Area
31100  Los Angeles-Long Beach-Santa Ana, CA Metropolitan Statistical Arca
31900  Mansficld, OH Metropolitan Statistical Arca
33100 Miami-Fort Lauderdale-Pompano Beach, FL Metropolitan Statistical Arca
33460  Minneapolis-St. Paul-Bloomington, MN-WI Metropolitan Statistical Arca
35380  New Orleans-Metairie-Kenner, LA Metropolitan Statistical Arca
35620  New York-Northern New Jersey-Long Island, NY-NJ-PA Metropolitan Statistical Arca
36100  Ocala, FL Metropolitan Statistical Arca
38060  Phoenix-Mesa-Glendale, AZ Metropolitan Statistical Arca
38300  Pittsburgh, PA Metropolitan Statistical Area
38900 Portland-Vancouver-Hillsboro, OR-WA Metropolitan Statistical Arca
41940  San Jose-Sunnyvale-Santa Clara, CA Metropolitan Statistical Arca
42660 Seattle-Tacoma-Bellevue, WA Metropolitan Statistical Arca
47260  Virginia Beach-Norfolk-Newport News, VA-NC Metropolitan Statistical Arca
47900 _ Washington-Arlington-Alexandria, DC-VA-MD-WV Metropolitan Statistical Area

' This list is selected from a list of Metropolitan Statistical Arcas that arc defined by the Office of Management and
Budget (OMB) and that are the result of the application of public standards to U.S. Census Burcau data. OMB
updates this list periodically. Please consult OMB’s website for more information. See OFFICE OF MANAGEMENT
AND BUDGET, BULLETIN NO. 10-02, UPDATES OF STATISTICAL AREA DEFINITIONS AND GUIDANCE ON THEIR USES
(2009), available at http://www.whitehouse.gov/omb/assets/bulletins/b10-02.pdf.
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Table 2
Listed Statistical Areas with Component Counties

Code

Title with Component Counties and County Equivalents

12060

16300

16980

17140

19820

22180

24860

27780

29820

30620

31100

31900

Atlanta-Sandy Springs-Marictta, GA Metropolitan Statistical Arca
Barrow County, Bartow County, Butts County, Carroll County, Cherokec County,
Clayton County, Cobb County, Coweta County, Dawson County, DeKalb County,
Douglas County, Fayette County, Forsyth County, Fulton County, Gwinnett
County, Haralson County, Heard County, Henry County, Jasper County, Lamar
County, Meriwether County, Newton County, Paulding County, Pickens County,
Pike County, Rockdale County, Spalding County, Walton County

Cedar Rapids, IA Metropolitan Statistical Area
Benton County, Jones County, Linn County

Chicago-Joliet-Naperville, [L-IN-WI Metropolitan Statistical Arca
Cook County, IL; DeKalb County, IL; DuPage County, IL; Grundy County, IL;
Kane County IL;, Kendall County, IL; McHenry County, IL; Will County, IL;
Jasper County, IN; Lake County, IN; Newton County, IN; Porter County, IN; Lake
County, IL; Kenosha County, WI

Cincinnati-Middletown, OH-KY-IN Mctropolitan Statistical Arca
Dearborn County, IN; Franklin County, IN; Ohio County, IN; Boone County, KY;
Bracken County, KY; Campbell County, KY; Gallatin County, KY; Grant County,
KY; Kenton County, KY; Pendleton County, KY; Brown County, OH; Butler
County, OH; Clermont County, OH; Hamilton County, OH; Warren County, OH

Detroit-Warren-Livonia, MI Metropolitan Statistical Arca

Wayne County, Lapeer County, Livingston County, Macomb County, Oakland
County, St. Clair County

Fayetteville, NC Metropolitan Statistical Arca
Cumberland County, Hoke County

Greenville-Mauldin-Easley, SC Metropolitan Statistical Arca
Greenville County, Laurens County, Pickens County

Johnstown, PA Metropolitan Statistical Arca
Cambria County

Las Vegas-Paradise, NV Metropolitan Statistical Arca
Clark County

Lima, OH Metropolitan Statistical Arca
Allen County

Los Angeles-Long Beach-Santa Ana, CA Metropolitan Statistical Arca
Los Angcles County, Orange County

Mansfield, OH Metropolitan Statistical Arca
Richland County
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33100

33460

35380

35620

36100

38060

38300

38900

41940

42660

47260

Miami-Fort Lauderdale-Pompano Beach, FL Metropolitan Statistical Arca
Broward County, Miami-Dade County, Palm Beach County

Minneapolis-St. Paul-Bloomington, MN-WI Metropolitan Statistical Area
Anoka County, MN; Carver County, MN; Chisago County, MN; Dakota County,
MN; Hennepin County, MN; Isanti County, MN; Ramsey County, MN; Scott
County, MN; Sherburne County, MN; Washington County, MN; Wright County,
MN; Pierce County, WI; St. Croix County, W1

New Orleans-Metairie-Kenner, LA Metropolitan Statistical Arca
Jefferson Parish, Orleans Parish, Plaquemines Parish, St. Bernard Parish, St.
Charles Parish, St. John the Baptist Parish, St. Tammany Parish

New York-Northern New Jersey-Long Island, NY-NJ-PA Metropolitan Statistical Arca
Middlesex County, NJ; Monmouth County, NJ; Ocean County, NJ; Somerset
County, NJ; Nassau County, NY; Suffolk County, NY; Essex County, NJ;
Hunterdon County, NJ; Morris County, NJ; Sussex County, NJ; Union County,
NI; Pike County, PA Bergen County, NJ; Hudson County, NJ; Passaic County,
NJ; Bronx County, NY; Kings County, NY; New York County, NY; Putnam
County, NY; Queens County, NY; Richmond County, NY; Rockland County, NY;,
Westchester County, NY

Ocala, FL Metropolitan Statistical Area
Marion County

Phoenix-Mesa-Glendale, AZ Metropolitan Statistical Arca
Maricopa County, Pinal County

Pittsburgh, PA Metropolitan Statistical Area

Allegheny County, Armstrong County, Beaver County, Butler County, Fayette
County, Washington County, Westmoreland County

Portland-Vancouver-Hillsboro, OR-WA Metropolitan Statistical Area

Clackamas County, OR; Columbia County, OR; Multnomah County, OR;
Washington County, OR; Yamhiil County, OR; Clark County, WA; Skamania
County, WA

San Jose-Sunnyvale-Santa Clara, CA Metropolitan Statistical Arca
San Benito County, Santa Clara County

Seattle-Tacoma-Bellevue, WA Metropolitan Statistical Area
King County, Snohomish County, Pierce County

Virginia Beach-Norfolk-Newport News, VA-NC Metropolitan Statistical Area
Currituck County, NC; Gloucester County, VA; Isle of Wight County, VA; James
City County, VA; Mathews County, VA; Surry County, VA; York County, VA;
Chesapcake city, VA; Hampton city, VA; Newport News city, VA; Norfolk city,
VA, Poquoson city, VA; Portsmouth city, VA; Suffolk city, VA, Virginia Beach
city, VA; Williamsburg city, VA
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47900 Washington-Arlington-Alexandria, DC-VA-MD-WV Metropolitan Statistical Arca
Frederick County, MD; Montgomery County, MD; District of Columbia, DC;
Calvert County, MD; Charles County, MD; Prince George's County, MD;
Arlington County, VA; Clarke County, VA; Fairfax County, VA; Fauquicr
County, VA; Loudoun County, VA; Prince William County, VA; Spotsylvania
County, VA; Stafford County, VA; Warren County, VA; Alexandria city, VA,
Fairfax city, VA, Falls Church city, VA; Fredericksburg city, VA; Manassas city,
VA; Manassas Park city, VA; Jefferson County, WV
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 03-1397

INRE AT&T CoORP., THE COMPTEL/ASCENT ALLIANCE,
ECOMMERCE AND TELECOMMUNICATIONS USERS GROUP,
AND THE INFORMATION TECHNOLOGY ASSOCIATION OF
AMERICA,

Petitioners

ON PETITION FOR A WRIT OF MANDAMUS DIRECTING
ACTION BY THE FEDERAL COMMUNICATIONS COMMISSION

AT&T Corporation (“AT&T”) in October 2002 filed a petition for rulemaking asking the
Federal Communications Commission to revisit a set of special access pricing rules that the FCC
had adopted in 1999 after four years of rulemaking, and that this Court had affirmed on review in
February 2001. See WorldCom, Inc. v. FCC, 238 F.3d 449 (D.C. Cir. 2001) (“WorldCom™).
AT&T also asked the Commission, as an interim matter, to replace the existing rates for special
access services with new rates prescribed for immediate application. The Commission has not
yet acted on the rulemaking petition or the request for interim rates. On November 6, 2003,

AT&T and the other petitioners' filed a petition for mandamus in this Court, asking the Court to

: The other petitioners besides AT&T are the Comptel/ASCENT Alliance; the

Information Technology Association of America; and the eCommerce and Telecommunications
Users Group. We refer to the petitioners collectively as “AT&T”.



direct the Commission to act on the rulemaking petition and the request for interim rates. After
the Commission had responded to the mandamus petition and AT&T had filed its reply, the
Court referred the case to a merits panel and required full briefing.

JURISDICTION

The Court has jurisdiction to consider and rule on the mandamus petition pursuant to the
All Writs Act, 28 U.S.C. § 1651. See generally Telecommunications Research and Action
Centerv. FCC, 750 F.2d 70 (D.C. Cir. 1984) (“TRAC™).

STATEMENT OF QUESTION PRESENTED

The sole question for the Court is whether the Commission has unreasonably delayed its
consideration of AT&T’s petition for rulemaking and interim rates.

COUNTERSTATEMENT

The Commission adopted its special access pricing rules as part of an effort to tailor its
regulation to the growing competition in telecommunications. Building on the Commission’s
decision to replace rate of return regulation with price cap regulation, see National Rural
Telecomm. Ass’nv. FCC, 988 F.2d 174 (D.C. Cir. 1993) (“National Rural Telecomm. Ass’n”),
the rules permit additional “pricing flexibility” for special access services when certain
competitive thresholds are met in a given metropolitan area. See generally Fifth Report and
Order and Further Notice of Proposed Rulemaking, Access Charge Reform, 14 FCC Red 14221
(1999) (“Pricing Flexibility Order”). In WorldCom, this Court affirmed the pricing flexibility
rules, holding that the Commission had “made a reasonable policy determination” concerning
indicia of competitive pressure on special access pricing in determining whether to grant pricing

flexibility. 238 F.3d at 452.



Since the Court issued its briefing order in this proceeding on March 23, 2004, the
Commission and its staff have taken steps toward resolving AT&T’s requests. The FCC’s
Wireline Competition Bureau (“WCB?”) has drafted a decision memorandum for the Office of the
Chairman on this matter, and the Commission can be expected to act on the rulemaking petition
in the near future. Because the agency is “moving expeditiously” to act on the rulemaking
petition, this Court may deny the mandamus petition without evaluating the “hexagonal” factors
set out in TRAC, 750 F.2d at 80. In any event, applying the TRAC factors, the Commission has
not unreasonably, much less “egregiously,” delayed acting. Id. at 72. That conclusion is
compelled by the following facts: (1) this Court in WorldCom on direct review upheld the
Commission’s pricing flexibility rules; (2) the rulemaking petition concerns extremely
complicated and controverted matters, and has been pending at the FCC for less than two years;
(3) the Commission is not obligated to resolve the pending rulemaking petition by a specific
statutory or regulatory deadline; (4) the rules in question concern a matter of economic
regulation, and do not implicate “human health and welfare”; and (5) while the rulemaking
petition has been pending, the Commission has had to address a number of more pressing
responsibilities, including matters on remand from this Court and orders required to be issued
pursuant to a statutory deadline.

I. Special Access Services

Local telephone service is provided by local exchange carriers (“LECs™). See 47 U.S.C.
§ 153(26). Long distance service is provided by, among other carriers, interexchange carriers

(“IXCs”) such as petitioner AT&T Corp.2 Generally, for a long-distance call to occur, a series of

2 Many LEC:s also now provide long distance service in addition to local service.

See RBOC Applications to Provide In-region, InterLATA Services Under Section 271,
http://www.fcc.gov/Bureaus/Common_Carrier/in-region applications/.
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SUMMARY OF THE ARGUMENT

The FCC is moving expeditiously to act on AT&T’s request for a rulemaking.
Accordingly, this Court may deny the mandamus petition without evaluating the “hexagonal”
factors set out in TRAC, 750 F.2d at 80. In any event, the Commission has not delayed
unreasonably, much less “egregiously,” its consideration of the NPRM petition. TRAC, 750 F.2d
at 72. AT&T’s rulemaking request arrived at the Commission less than two years after this
Court in WorldCom had upheld the Pricing Flexibility Order, has been pending at the agency for
less than two years, and rests upon extremely complicated — and highly controverted — factual
assertions and legal conclusions. Under these circumstances, and given the Commission’s
limited resources and competing responsibilities, such a lapse of time is not unreasonable.

The interim relief AT&T seeks is even less justified. The request for interim relief
necessarily assumes that AT&T will prevail in its efforts to have the Commission rescind its
pricing flexibility rules (even though this Court rejected a direct challenge to these rules in
WorldCom). Moreover, the request goes far beyond seeking to maintain the status quo, or even
to restore the status quo that existed prior to the implementation of pricing flexibility. Instead
AT&T seeks to reinitialize price caps for special access at an 11.25 percent rate of return based
on today’s costs. This is a request for the prescription of interim rates pursuant to 47 U.S.C. §
205, and petitioners have not developed a record establishing that every special access rate in
every MSA in which Phase II pricing flexibility has been granted violates the just-and-
reasonable standard of 47 U.S.C. § 201. And insofar as AT&T claims that the ILECs are
charging excessive rates in violation of 47 U.S.C. § 201(b), it has an adequate legal remedy for
challenging ILEC rates by filing a complaint pursuant to 47 U.S.C. § 208. See, e.g., Pricing

Flexibility Order, 14 FCC Rced at 14291-93 (paras. 127, 129, 131).
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ARGUMENT

AT&T’s claims do not present a proper occasion for granting the extraordinary remedy of
mandamus.

A. The Standard For Obtaining Mandamus

“Mandamus is an extraordinary remedy, warranted only when agency delay is
egregious.” In re Monroe Communications Corp., 840 F.2d 942, 945 (D.C. Cir. 1988). See also
Kerr v. United States District Court, 426 U.S. 394, 402 (1976) (mandamus is a drastic remedy
appropriate only in “extraordinary situations”). This Court has recognized that an “agency has
broad discretion to set its agenda and to first apply its limited resources to the regulatory tasks it
deems most pressing.” Cutler v. Hayes, 818 F.2d 879, 896 n.150 (D.C. Cir. 1987); see also
Sierra Club v. Thomas, 828 F.2d 783, 797 (D.C. Cir. 1987) (“*absent a precise statutory
timetable or other factors counseling expeditious action, an agency’s control over the timetable
of a rulemaking proceeding is entitled to considerable deference’”) (citation omitted).

In assessing whether an agency’s delay in a particular case is so egregious as to warrant
mandamus, this Court typically considers the factors set forth in TRAC, which provide “the

hexagonal contours of a standard”:

(1) the time agencies take to make decisions must be governed by a “rule of
reason”; (2) where Congress has provided a timetable or other indication of the
speed with which it expects the agency to proceed in the enabling statute, that
statutory scheme may supply content for this rule of reason; (3) delays that might
be reasonable in the sphere of economic regulation are less tolerable when human
health and welfare are at stake; (4) the court should consider the effect of
expediting delayed action on agency activities of a higher or competing priority;
(5) the court should also take into account the nature and extent of the interests
prejudiced by delay; and (6) the court need not “find any impropriety lurking
behind agency lassitude in order to hold that agency action is ‘unreasonably
delayed.””
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TRAC, 750 F.2d at 80 (citations omitted); see also In re United Mine Workers of America
International Union, 190 F.3d 545, 549 (D.C. Cir. 1999) (“In exercising our equitable powers
under the All Writs Act, we are guided by the factors outlined in” TRAC “for assessing claims of
agency delay.”).5

B. The Commission Has Not Unduly Delayed Acting on
AT&T’s Petition For Rulemaking

The Commission has not refused to act on AT&T’s requests. After reviewing and
analyzing the extensive submissions discussed above, the Commission’s Wireline Competition
Bureau has drafted a decision memorandum for the Office of the Chairman on this matter. The
Commission now is in a position to act on AT&T’s requests in the near future. Because the
agency is “moving expeditiously” to act on petitioners’ requests, this Court may deny the
mandamus petition without evaluating the “hexagonal” factors set out in TRAC. See 750 F.2d at
80. In any event, AT&T’s rulemaking request arrived at the Commission less than two years
after this Court in WorldCom upheld the special access pricing regulations adopted by the
Commission in its Pricing Flexibility Order, has been pending for less than two years, and rests
upon extremely complicated — and highly controverted — factual assertions and legal conclusions.
Under this set of circumstances, the Commission has not unreasonably delayed by not yet acting

on the rulemaking request. Application of the TRAC factors confirms this conclusion.

6 Petitioners claim that the Commission has “unlawfully withheld” “agency action,”

see 5 U.S.C. § 706(1), by not yet responding to AT&T’s rulemaking petition. Pet. Br. at 30.
Because Congress has not established a statutory deadline for agency action, the only question is
whether the Commission has egregiously delayed acting on the rulemaking request. See, e.g.,
Forest Guardians v. Babbitt, 164 F.3d 1261, 1272 (10" Cir. 1998) (“the distinction between
agency action ‘unlawfully withheld” and ‘unreasonably delayed’ turns on whether Congress
imposed a date-certain deadline on agency action”); see also Sierra Club v. Thomas, 828 F.2d at
794-95 & nn. 77-80 (distinguishing between agency’s refusal to comply with an absolute time
requirement for action and agency’s more generalized unreasonable delay in acting).
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First, the issues raised by AT&T in its rulemaking request are complicated and
controverted. In its 41-page rulemaking petition (accompanied by 70 pages of supporting
materials), AT&T asserted that: (1) the ILECs’ special access rates were grossly excessive and
unlawful, and becoming more so;’ (2) the ILECs’ assertedly “excessive” special access rates
were having substantial anticompetitive effects;® (3) IXCs and CLECs had no alternative but to
purchase special access service from the ILECs;’ and (4) the Commission has a duty under
47 U.S.C. §§ 201 and 202 to ensure that special access rates are just and reasonable. '

The ILECs responded that their special access rates were not excessive and therefore not
unlawful, and they challenged the evidence put forward by AT&T in a number of ways. First,
noting that “BOCs only began to take advantage of pricing flexibility in 2001,” SBC asserted
that “AT&T’s ‘evidence’ regarding BOC special access revenues and earnings since adoption of
the pricing flexibility framework” — being a snapshot of at most one year of data — “says[s]

nothing about the impact of pricing flexibility.” Opposition of SBC, In the Matter of AT&T

7 See, e.g., AT&T Petition at 10 (“returns calculated from the Bells’ ARMIS

reports, as high as they are, grossly understate the extent of the Bells’ special access tax on
American consumers and businesses™) (emphasis in original) (JA 12); id. at 11 (“Any possible
doubt about the Bells® pervasive market power should be put to rest by the overwhelming
evidence that the Bells have, without exception, maintained or even raised their special access
prices when given flexibility to do so and have had no trouble retaining customers — and, indeed
greatly increasing sales — in the wake of those price increases.”) (emphasis in original) (JA 13).
Accordingly, AT&T claimed that “[e]xperience now shows that the Commission’s belief that its
pricing flexibility triggers ‘measure the extent to which competitors have made sunk investment
in facilities used to compete with the incumbent LEC[s]’ was erroneous.” Id. at 20. (JA 22).

8 Specifically, AT&T claimed that the existing special access regulatory regime

permitted the ILECs to engage in exclusionary pricing behavior and to engage in customer
foreclosure, see id. at 18-23 (JA 20-25), and that the ILECs’ excessive special access rates had
an anticompetitive impact on the long distance market, see id. at 23-24 (JA 25-26).

? AT&T Petition at 25-33 (JA 27-35).

1o AT&T Petition at 33-41 (JA 35-43).
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Corp. Petition for Rulemaking, RM No. 10593 (Dec. 2, 2002) (“SBC Opp.”) at 16 (JA 233)."
Second, the ILECs urged the Commission to reject AT&T’s assertions regarding excessive rates
because AT&T relied on data from ARMIS reports that ILECs filed with the FCC, and that the
ILECs contend are not used for evaluating the reasonableness of rates.'? See also Pricing
Flexibility Order, 14 FCC Rcd at 14303-07 (paras. 160-68) (noting potential difficulties with
accurately calculating interstate earnings following grant of pricing flexibility). Third, citing the
analysis of economists as well as the comments of an independent competitive access provider
(Time Warner Telecom), the ILECs asserted that collocation-based triggers do in fact serve as an
accurate proxy for predicting competition, see Verizon Opp. at 9-10, 13 (JA 274-75, 278), and
more generally, there is evidence of extensive competition in the special access market.'

Fourth, the ILECs argued that, given the competition in the special access market, they could not

! See also SBC Opp. at 19 (“the levels and trends of the data proffered by AT&T,

which were clear at the time the Pricing Flexibility Order was adopted, did not spike up
following pricing flexibility”) (JA 236).

12 See Opposition of Verizon, In the Matter of AT&T Petition for Rulemaking, RM
No. 10593 (Dec. 2, 2002) (“Verizon Opp.”) at 21 (asserting that FCC has “emphasized that the
disaggregated, category-specific return data reported in ARMIS might be useful for jurisdictional
separations and allocating costs between regulated and non-regulated services, but that they ‘dof[]
not serve a ratemaking purpose’) (JA 286) (quoting Policy and Rules Concerning Rates for
Dominant Carriers, Order on Reconsideration, 6 FCC Red 2637, 2728, 2730 (paras. 194, 198,
1999); see also SBC Opp. at 22 (“the same ARMIS reports on which AT&T relies to support its
claim that SBC and the other BOCs have exorbitant rates of return, and thus excessive rates, for
special access services show that SBC’s regulatory rate of return for switched access services is
anemic and falling”) (JA 239).

13 SBC specifically asserted that (1) “[t]he number of carriers reporting to the

Commission that they provide competitive access services has grown to 532” and “these
competitors now account for between 28 and 39 percent of all special access revenues,” SBC
Opp. at 10-11 (JA 227-28); (2) “competitive service providers [have] deployed a wealth of
competitive high-capacity facilities, much of which is used to provide special access services” to
the extent that “all but nine of the top 100 MSAs are served by at least three CLEC fiber
networks,” id. at 11-12 (JA 228-29); and (3) CLECs have raised capital to build out their
networks and deploy fiber, id. at 13 (JA 230).
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and do not engage in anti-competitive behavior. SBC Opp. at 25-37 (JA 242-54); see, e.g., id. at
28 (“AT&T’s speculations regarding the risk of predatory pricing evaporate when one considers
the conditions necessary for such a strategy to succeed.”) (JA 245)."

The lengthy submissions by AT&T and the ILECs have generated an active docket. For
example, AT&T asserted in its rulemaking petition that “neither market forces nor the
Commission’s existing special access rate regulation” could correct the BOCs’® excessive special
access rates. AT&T Petition at 25 (JA 27). AT&T specifically claimed that competitive carriers
“can self-supply or use third-party facilities-based special access” only in limited circumstances,
see id.; as supporting evidence, AT&T cited findings of the New York Public Service
Commission that, with respect to the provision of special access services in Manbhattan,
“Verizon’s network serves 7354 buildings . . . over fiber while CLECs serve fewer than 1000
buildings.” AT&T Petition at 28 (JA 30). AT&T also claimed that “self-deployment of
alternative facilities to provide special access is infeasible in most cases” for CLECs because
they lack the economies of scale available to the BOCs, and because they are unable to afford the
sunk costs necessary to build their own loop and transport facilities. See id. at 28-30 (JA 30-32).

The ILEC:s strenuously disagreed with AT&T’s assessment of competition in the special
access market. See Verizon Opp. at 11-20 (JA 276-85). To establish that the “special access

market is vibrantly competitive,” see id. at 11 (JA 276), Verizon noted that (1) “As of year-end

1 SBC elaborated: “First, a LEC would have to reduce its special access rates

below cost for a sufficient period to drive all of its competitors out of the market. Next, it would
have to snap up all of its competitors® fiber transmission facilities to keep them out of the hands
of actual or potential competitors. Then it would have to raise prices sufficiently above
competitive levels to recoup its losses. And it would have to achieve all of these steps without
attracting any new entry, or the attention and intervention of the Commission or antitrust
authorities. Plainly, such a sequence of events is inconceivable.” SBC Opp. at 28 (JA 245).
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2001, competitors had captured roughly 36 percent of special access revenues, up from 33
percent when the Pricing Flexibility Order was adopted,” id. at 12 (JA 277); (2) “Investment in
competing facilities ... has continued to grow markedly notwithstanding both the extensive
grants of pricing flexibility and the industry’s travails,” as evidenced by the fact that “[t]here are
now nearly 1800 fiber networks in the top 150 MSAs, compared to 1100 in 1999,” see id.; (3)
“Competitive fiber miles, collocations, and buildings served by CLEC fiber have increased
dramatically,” as demonstrated by the fact that “CLECs have deployed almost 184,000 route
miles of fiber,” id. at 13 (JA 278); (4) in particular, AT&T has continued to expand its access
networks, id. at 14 (JA 279); and (5) “AT&T and other carriers are extensively using their own
and competitors’ special access services and facilities instead of the ILECs’ offerings,” id. at 16-
17 (JA 281).

This summary of just some of the contentions made by the parties before the Commission
offers a sense of the complexity of the issues raised by AT&T’s rulemaking petition, as well as
the extent of the controversy between the parties.'> Because AT&T’s petition has been pending
for less than two years, raises complicated questions, and has generated an extensive record, it is
not unreasonable that the FCC has not yet ruled on the rulemaking request. See, e.g., TRAC, 750

F.2d at 81 (delays of two and five years did not warrant mandamus); see also Oil, Chemical and

3 In its opening brief, AT&T does not dispute that the questions raised by its

rulemaking request raise difficult and contested issues of fact and law. Pet. Br. at 34. Instead,
AT&T accuses the Commission of attempting to avoid making a decision on the rulemaking
petition. As noted earlier, the Commission is taking steps to act on the petition, and it is
reasonable for the Commission to take the time necessary to prepare a response to a rulemaking
petition raising such complicated questions. Cf. Sierra Club v. Thomas, 828 F.2d at 799 (“Given
the complexity of the issues facing EPA and the highly controversial nature of the proposal,
agency deliberation for less than three years — little more than one year since the close of the
public comment period — can hardly be considered unreasonable.”).
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Atomic Workers, 768 F.2d at 1487-88 (dismissing mandamus petition for agency failure to
complete rulemaking upon showing by agency, after five year-delay, that it would complete
rulemaking within two years).'®

Second, Congress has not “provided a timetable or other indication of the speed with
which it expects the agency to proceed” on the rulemaking request. See TRAC, 750 F.2d at 80.
In contrast, certain provisions of the 1996 Act explicitly set deadlines for action by the
Commission on regulatory matters. See, e.g., 47 U.S.C § 271(d)(3) (setting 90-day deadline for
Commission to issue written determination approving or denying applications by BOCs to offer
interLATA services); 47 U.S.C. § 160(c) (petition for forbearance “deemed granted” if the
Commission “does not deny the petition for failure to meet the requirements . . . under
subsection (a) within one year after the Commission receives it, unless the period is extended by
the Commission”); see also, e.g., 47 U.S.C. § 208(b)(1) (requiring Commission to conclude
“investigation” under section 208 “of the lawfulness of a charge, classification, regulation, or

practice” and issue order “within 5 months after the date on which [] complaint was filed); 47

16 The Court’s recent decision in In re: American Rivers and Idaho Rivers United,

372 F.3d 413 (D.C. Cir. June 22, 2004) (“American Rivers”), does not establish a new general
standard for agency action that the FCC has failed to satisfy. The Court in that case granted a
petition for mandamus where the Federal Energy Regulatory Commission had failed to respond
“for more than six years” to a petition seeking agency consideration of the effects of a
hydroelectric power project on endangered salmon in the Snake River basin. American Rivers,
372 F.3d at 414, 418. FERC contended that it was “not obligated to address the . . . petition at
all,” whereas the Court found that FERC was obligated to respond. Id. at 418-19. The Court
also pointed out that the statute under which FERC’s action was sought “was designed to ‘halt
and reverse the trend toward species extinction,”” and that FERC had not identified any “‘agency
activities of a higher or competing priority’ that might have required its attention.” Id. at 420.
(citation omitted). The Court cited earlier cases finding “unreasonable delay” where agencies
had failed to act within six, five, four, and three years, and reaffirmed that “there is no per se rule
as to how long is too long.” Id. at 419. Finally, American Rivers confirms that the TRAC
standards continue to govern the disposition of agency mandamus petitions. /d. at 418.
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U.S.C. § 251(d)(1) (setting six-month deadline for FCC to “complete all actions necessary to
establish regulations to implement the requirements of” section 251); 47 U.S.C. § 254(a)(2)
(requiring Commission to complete universal service proceeding within 15 months). Congress’
establishment of statutory deadlines in some parts of the 1996 Act, but not in its provisions
governing the Commission’s pricing flexibility authority, “is a factor counseling against judicial
intervention” with respect to petitioners’ claim of agency delay. Sierra Club v. Thomas, 828
F.2d at 797 n.99;

Third, AT&T’s complaint of delay concerns a matter of economic regulation, and
“human health and welfare” are not at stake. That fact further undermines AT&T’s argument for
mandamus. See Cutler v. Hayes, 919 F.2d at 898 (delay that is “less tolerable when human lives
are at stake” may “be altogether reasonable in the sphere of economic regulation.”); WWHT, Inc.
v. FCC, 656 F.2d 807, 819 (D.C. Cir. 1981) (an economic “interest, without more, does not
present the unusual or compelling circumstances that are required in order to justify a judgment
by this court overturning a decision of the Commission not to proceed with rulemaking”).

Finally, AT&T’s rulemaking request has been pending during a time when the agency
has dealt with a number of pressing responsibilities. Over the past several years, the Wireline
Competition Bureau and the Commission have had to resolve 27 applications by BOCs to offer
long distance service pursuant to 47 U.S.C. § 271 — which imposes a statutory deadline of 90
days for the Commission to act once the application has been filed. And the bureau and the
Commission had to deal with an ongoing obligation to review all of the agency’s
telecommunications rules every two years and to repeal or modify those rules found to be no
longer necessary in the public interest as a result of competition. See 47 U.S.C. § 161; see also

Cellco Partnership v. FCC, 357 F.3d 88 (D.C. Cir. 2004) (affirming recent FCC biennial review
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order). In addition, during the same time that parties were filing comments in response to
AT&T’s rulemaking request, the Commission has had to resolve, on remand, two lengthy
administrative proceedings involving complex and fundamental policy decisions: local
competition and media ownership. See Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, 18 FCC Red 16978 (2003) (revision of rules governing the
unbundling obligations of incumbent local exchange carriers under 47 U.S.C. § 251(c)(3)),
vacated in part, United States Telecom Association v. FCC, 359 F.3d 554 (D.C. Cir. 2004), pets.
Jor cert. pending; 2002 Biennial Regulatory Review, 18 FCC Red 13620 (2003) (modification of
media ownership rules), aff’d in part, remanded in part, Prometheus Radio Projectv. FCC, 373
F.3d 372 (3 Cir. June 24, 2004). During 2003, the Commission also was required to act
promptly in order to ensure the establishment and operation of the national do-not-call registry
and to issue a number of orders to ensure the implementation of wireless number portability."”
The Commission’s decision to act on those matters “of a higher or competing priority,”
American Rivers, 372 F.3d at 420, and to allow the record to develop on the effect of its special
access pricing rules was reasonable.

C. AT&T Has Not Established That The Commission Has

Unduly Delayed Acting On Its Request For Interim
Relief Or That It Is Entitled To Interim Relief

In its October 2002 petition, AT&T asked the agency to grant its request for interim relief

by immediately reducing “all special access charges for services currently subject to Phase 11

17 Report and Order, Rules and Regulations Implementing the T. elephone Consumer

Protection Act of 1991, 18 FCC 14014 (2003), see also Mainstream Marketing v. FCC, 358 F.3d
1228 (10" Cir. 2004). With respect to number portability, see FCC News Release, FCC Clears
Way for Local Number Portability Between Wireline and Wireless Carriers (released November
10, 2003). The news release is available at
http://hraunfoss.fec.gov/edocs_public/attachmatch/DOC-241057A 1 .pdf.
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pricing flexibility to levels that would produce an 11.25% rate of return” and by imposing “a
moratorium on consideration of further pricing flexibility considerations.” Pet. Br. at 21; see
also id. at 27 (“[T]he agency should re-impose price caps during the pendency of any rulemaking
proceeding.”). Before this Court, AT&T seeks an order requiring the Commission to grant its
request for interim relief. Id. at 40.

The relief sought before the Commission is really a request for the prescription of interim
rates pursuant to 47 U.S.C. § 205."® Even if the current record before the Commission were not
controverted as to the reasonableness of the ILECs’ special access rates — and it is — that record
still would not be sufficient to justify a prescription of rates. See generally Report and Order,
Amendment of Parts 65 and 69 of the Commission’s Rules to Reform the Interstate Rate of
Return Represcription and Enforcement Processes, 10 FCC Red 6788, 6813 (1995) (para. 51)
(prescription “proceedings are adversarial in nature and depend upon a thorough fact-based
inquiry that develops a great amount of probative evidence.”). Indeed, in order to justify the
interim prescription relief sought by petitioners, the record would have to support the conclusion

that every special access rate in every MSA in which Phase II pricing flexibility has been granted

8 Section 205(a) provides: “Whenever, after full opportunity for hearing, upon a

complaint or under an order for investigation and hearing made by the Commission on its own
initiative, the Commission shall be of opinion that any charge, classification, regulation, or
practice of any carrier or carriers is or will be in violation of any of the provisions of this
Chapter, the Commission is authorized and empowered to determine and prescribe what will be
the just and reasonable charge or the maximum or minimum, or maximum and minimum, charge
or charges to be thereafter observed, and what classification, regulation, or practice is or will be
just, fair, and reasonable, to be thereafter followed, and to make an order that the carrier or
carriers shall cease and desist from such violation to the extent that the Commission finds that
the same does or will exist, and shall not thereafter publish, demand, or collect any charge other
than the charge so prescribed, or in excess of the maximum or less than the minimum so
prescribed, as the case may be, and shall adopt the classification and shall conform to and
observe the regulation or practice so prescribed.” 47 U.S.C. § 205(a).
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violates section 201. The FCC may prescribe rates only after it has found the existing rate to be
unlawful, 47 U.S.C. § 205(a), yet AT&T has not attempted to make a showing of unlawfulness
for each individual rate put at issue in its rulemaking petition.

AT&T’s interim relief fequest also presumes the correctness of AT&T’s position on the
rulemaking, and goes far beyond seeking to restore the status quo that existed before the
implementation of pricing flexibility. AT&T plainly is not entitled to interim relief where the
result it seeks — a complete reworking of the agency’s special access rules, after they were
upheld by this Court — is not “preordained.” Cf. Radio-Television News Directors Association v.
FCC, 229 F.3d 269, 272 (D.C. Cir. 2000) (granting writ of mandamus to vacate rules whose
retention the Commission had failed to justify). As demonstrated above, however, the FCC’s
ultimate disposition of the rulemaking petition is uncertain given the controverted and
complicated record before the Commission.

Finally, AT&T and other purchasers of special access have available an adequate legal
remedy — the section 208 complaint, see 47 U.S.C. § 208'° — for challenging rates they claim are
unjust and unreasonable. See, e.g., Orloff'v. FCC, 352 F.3d 415 (D.C. Cir. 2003) (rejecting

customer’s complaint that commercial mobile radio service provider’s sales concession practice

19 Section 208 provides: “(a) Any person, any body politic, or municipal

organization, or State commission, complaining of anything done or omitted to be done by any
common carrier subject to this chapter, in contravention of the provisions thereof, may apply to
said Commission by petition which shall briefly state the facts, whereupon a statement of the
complaint thus made shall be forwarded by the Commission to such common carrier, who shall
be called upon to satisfy the complaint or to answer the same in writing within a reasonable time
to be specified by the Commission. . . . (4) If such carrier or carriers shall not satisfy the
complaint within the time specified or there shall appear to be any reasonable ground for
investigating said complaint, it shall be the duty of the Commission to investigate the matters
complained of in such manner and by such means as it shall deem proper. . ..” 47 U.S.C. §
208(a).
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was unreasonable under 47 U.S.C. § 202); ¢f. Interstate Natural Gas Association of America v.
FERC, 285 F.3d 18, 58 (D.C. Cir. 2002) (“the availability of individual ratemakings as a venue,
though markedly inferior, is nonetheless a kind of safety valve” justifying denial of mandamus
petition for agency delay on rulemaking request). The Commission emphasized the availability
of complaints in the Pricing Flexibility Order. See 14 FCC Red at 14241-42, 14256, 14290-91,
14291-92, 14292-93 (paras. 41, 65, 127, 129, 131). The availability of individual section 208
complaints to challenge rates claimed to be unjust and unreasonable undermines AT&T’s claim

for interim relief on mandamus.
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CONCLUSION

For the foregoing reasons, the petition for writ of mandamus should be denied.
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United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 03-1397 September Term, 2004

Filed On: October 25, 2004 (855837
Inre: AT&T Corporation, et al.,
Petitioners

Ad Hoc Telecommunications Users Committee,
Intervenor for Petitioner

BEFORE:  Ginsburg, Chief Judge, and Sentelle and Randolph, Circuit Judges

ORDER

Upon consideration of the arguments contained in the briefs and made by counsel
at oral argument, itis

ORDERED, on the court’s own motion, that this case be held in abeyance pending
further order of the court. Itis

FURTHER ORDERED that the Federal Communications Commission is directed

to file a status report with the court on December 1, 2004, describing any action that has
been taken toward responding to the rulemaking petition filed by AT&T.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY:

Deputy Clerk
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FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 03-1397 September Term, 2004

Filed On: December 8, 2004 (3s4203)
In re: AT&T Corporation, et al.,
Petitioners

Ad Hoc Telecommunications Users Committee,
Intervenor for Petitioner

BEFORE:  Ginsburg, Chief Judge, and Sentelle and Randolph, Circuit Judges

ORDER

Upon consideration of the status report the Federal Communications Commission
filed on December 1, 2004, it is

ORDERED, on the court's own motion, that this case remain in abeyance pending
further order of the court. Itis

FURTHER ORDERED that the Commission file another status report with the court

on February 1, 2005, describing any action that has been taken toward responding to the
rulemaking petition filed by AT&T.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY:

Deputy Clerk



10



USCA Case #03-1397  Document #875376  Filed: 02/04/2005 Page 1 of 1

United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 03-1397 September Term, 2004

Filed On: February 4, 2005 s75376)
In re: AT&T Corporation, et al.,
Petitioners

Ad Hoc Telecommunications Users Committee,
Intervenor for Petitioner

BEFORE: Ginsburg, Chief Judge, and Sentelle and Randolph, Circuit Judges

ORDER

Upon consideration of the petition for writ of mandamus, the briefs of the parties,
the status report and renewed motion of the Federal Communications Commission to
dismiss the petition for writ of mandamus, and the notice of proposed rulemaking released
on January 31, 2005, is it

ORDERED that the petition for writ of mandamus be dismissed as moot.

Pursuant to D.C. Circuit Rule 36, this disposition will not be published.
Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY:
Michael C. McGrail
Deputy Clerk
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REP. BOUCHER: (Gavel). Good morning to everyone. Today, the
subcommittee conducts its first oversight hearing on the Federal
Communications Commission during the course of the 111th Congress.

This hearing was postponed from the originally scheduled date in
July, and one benefit of the postponement is that today, we having a
full complement of FCC commissioners before us.

I'm pleased to welcome each of you this morning, and I would note
that, for Chairman Julius Genachowski and Commissioners Mignon
Clyburn and Meredith Baker, today marks their inaugural appearance
before the House as members of the FCC. We look forward it seeing
more of each of you in the months to come and to working closely with
you as, together, we address the nation's telecommunications needs.

Before commenting on current issues, I want to take this
opportunity to commend Commissioner Copps for his leadership in
helping to ensure the success of the DIV transition and serving as
acting chairman with great distinction during a period of several
busy months.

Your commitment, Commissioner Copps, to consumer education and
including the deployment of knowledgeable staff around the nation was
essential to ensuring that the vast majority of households were
prepared for the transition on the transition date of June the 13th.

I also want to commend Commissioner McDowell for his collaboration

with Commissioner Copps in that effort and, particularly, thank him
for his role in bringing attention to the fact that, as of last
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I think we've got a lot of optimism going into the future. For my
friend, Mr. Markey, I'll help him create a new federal agency, and
maybe we can move some stimulus dollars for this adaptor program.
That's the most ridiculous thing I've heard of (laughter) and
handsets are lighter, more efficient. We can't have an adaptor based
upon 15 years ago, when the cell phones were like bricks, and that's
what will happen if we direct a solution to this. We've got to let
the market do that.

But I do agree with Ed on the broadband deployment and the mapping
issue. And I'm always angry when we compare apples to oranges and we
talk about the OACD in comparing European countries which are small.
I always talk about being stationed in Germany and being able to
drive across the entire country in three hours, and I can't get from
one point of my Congressional district to another in three hours.

Compare our ability to deploy with a European model. So please,
when we move forward, let's get off this "Europe is this, Europe is
that." Let's get, like we say in the health care debate, a unique,
American experience that meets our needs, and not compare us to other
places in the world. And I'm just going to end with that and I don't
have a question, Mr. Chairman.

REP. BOUCHER: Thank you very much, Mr. Shimkus.

The gentleman from Pennsylvania, Mr. Doyle, is recognized for five
minutes.

REP. MIKE DOYLE (D-PA): Thank you, Mr. Chairman.

Mr. Chairman, in 2003 and again in 2007, the FCC, on a unanimous
bipartisan basis, voted to recommend to Congress that statutory
limitations on low power FM radio stations are contrary to the public
interest and should be repealed. I've introduced legislation, H.R.
1147, the Local Community Radio Act, that will do just that.

We've already had a hearing and it is my hope that our esteemed
chairman will allow us to proceed to a markup and pass this
legislation soon. I know that from the vote in 2007, Commissioner
Copps and McDowell voted in the affirmative, but we have three new
commissioners. So just a simple yes or no from our three new
commissioners. Do you also recommend that Congress lift the
restrictions on LPFM stations, the so-called third adjacent
protections?

MR. GENACHOWSKI: Based on what I know, yes.

REP. DOYLE: Thank you. Commissioner Clyburn?
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MS. CLYBURN: Yes.

MS. BAKER: Yes.

REP. DOYLE: Okay. It's unanimous, Mr. Chairman. (Laughter) Thank
you very much. One other quick question, because I know we're being
pushed. In 2007, many of us had communicated an interest in
completing a special access proceeding, and I can remember a letter
that Chairman Markey sent back in the spring of 2007, urging action
on that proceeding. Since then, the issue has laid dormant.

Commissioner Copps, I know you were supportive of learning more
and I know Commissioner McDowell, back in June of 2007, you wrote a
letter back to the chairman, saying that you wanted a fresh record.
My question is, now that both sides have been willing to provide the
right data, and this question is to all the commissioners, will you
support finishing that inguiry that has been sitting there since
2007, sometime before we all die? (Laughter) Preferably by the end of
the vyear.

MR. GENACHOWSKI: (Inaudible.)

REP. DOYLE: Yes. Thank you. And I'm closer to that point in time
than you are, so I think it's a well-raised question.

MR. GENACHOWSKI: Yes. It's an important topic that's been raised
with us by so many people. The special access is a key part, it's an
important part of the communications echo system, and we do need to
make sure that it's competitive, so it's something that the staff is
actively working on and will be addressing soon.

REP. DOYLE: Thank you.

MR. COPPS: I remember signing a letter to then subcommittee
chairman Markey that September, 2007, would suit me just fine for
signing the special access, and I remain of that opinion.

MR. MCDOWELL: I think we should resolve the issue. It is very
important to broadband. I think what we need, though, and I've been
asking for this for two years, and it could have been done by now, a
long time ago, is a very granular analysis of data gathering. Not
just both sides.

There are more than two sides on this.

There are multiple sides of the new entrance as well, so a cell
site by cell site --- I'll say it again --- cell site by cell site,
building by building data of who is providing special access where
and at what cost is the exact same information that the Department of
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Justice had in the Bell IXC mergers of many, many years ago. It's
completely doable.

I've been talking to our new head of Office of Strategic Planning,
Paul De Sa, about this, and I think that's the only way that, if the
commission does anything in the future that is sustainable on a POM,
so I'm saying it again.

MS. CLYBURN: This is a complicated issue that I look forward to
working on with a speedy resolution involving all stakeholders in
this data, what I know would be a data-driven process.

MS. BAKER: She's right. It's, especially the new commissioner.
It's complex, it's contentious, but we need to solve it. We need to
solve it as rapidly as we can because it's an input to an array of
the competitive services, including wireless. So I think we all are
committed to better data and making a decision quickly.

REP. DOYLE: Great. And just very finally and quickly, I want to
put a plug in for asking the commission to please take a look at
wireless microphones in the 700 megahertz. This has been brought up
as a key public safety and public interest community, and I hope that
we'll address that soon, too.

Mr. Chairman, I thank you and I'll yield back.

REP. BOUCHER: Thank you very much, Mr. Doyle.

We now have less than five minutes remaining to cast votes on the
floor.

Mr. Deal, do you want to ask your questions quickly?

REP. NATHAN DEAL (R-GA): I'd like very much to.

REP. BOUCHER: All right, Mr. Deal.

REP. DEAL: Georgia football hangs in the balance. Recently, the
Georgia Athletic Association entered into a ten-year contract with an
interscholastic organization for all exclusive rights to their
broadcast and to their paraphernalia, et cetera. That company in turn
entered into a contract with Cox Communications of the primary
station being in Atlanta, Georgia. They have also now apparently
refused to enter into contract agreements with traditional radio
stations that have, for as long as 60 years, in some cases, been able
to broadcast Georgia football.

Now the result of that is that the FCC has approved the location
and sale of radio stations from one small community into others. For
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REP. BOUCHER: The subcommittee will come to order. Good morning to
everyone.

This morning we welcome Chairman Genachowski and the members of
the Federal Communications Commission as we hold the first in a
series of hearings that focus on the National Broadband Plan.

In the Economic Recovery Act of 2009, we directed the commission
to prepare a plan to expand broadband access and increase broadband
adoption among those who have access to it. Today, the United States
stands 16th among .developed nations in broadband usage, and for the
benefit of our national economy and our quality of life we simply
must do better. The commission has done a superb job in developing
the plan, and I want to commend the members of the commission and the
professional staff who have devoted a year and, I know, thousands of
hours to listening to public comments and carefully constructing the
blueprint before us. I think you've truly done a superb job. I'm
going to comment this morning on several core recommendations of the
rlan, and then recognize other members.

First, I was pleased to observe your proposal to transition the
high-cost funds in the federal Universal Service Fund from supporting
exclusively basic telephone service, which is what it does today, to
also supporting broadband deployment. The commission's recommendation
very closely tracks the provision in the comprehensive universal
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megahertz license?

MR. GENACHOWSKI: The privacy issue is a very important one, and it
is discussed in the plan. It's one of the big, looming topics that
the plan does say needs to be addressed to give consumers and
businesses the confidence they need to participate in a broadband
future. So we're -- it's not -- I think we're glad that there's work
proceeding on legislation, and I think, if I understand your point,
it's that clarity around the rules of the road on privacy would have
real benefits to the business community and individuals as the
broadband future rolls out, and I agree with that.

REP. RUSH: Any other commissioner would want to respond to that?
All right, on to another matter. As you know, one of my observations
is that the broadband plan places too much emphasis on the demand and
the adoption side without giving corresponding weight to factors that
would stimulate entry by small businesses, including minority firms,
minority-owned firms, and entrepreneurs. Small business is a critical
part of the stimulus equation that can help to offset the huge
numbers of layoffs that we witnessed from large carriers.

And I wanted to ask you, Chairman Genachowski, and Mr. Copps --
Mr. Copps, I noted minority ownership has been a real area of concern
for you over the years. And how do you plan on addressing this
stunningly silent omission in the National Broadband Plan?

MR. GENACHOWSKI: If I may, sir, I -- there's complete agreement on
the importance of small businesses and the challenges and
opportunities around broadband. We held three workshops looking at
the small business issues. And there is a discussion in the plan. I'd
be happy to follow up with you and make sure. But with respect to
training, information, digital literacy for small businesses, there
are recommendations in the plan with respect to small business
administration and joint activities, extension programs to make sure
that small businesses get the information that they need. There are
several recommendations on that. And then with respect to the
affordability issue that we heard from small businesseg -- their
recommendations with respect to moving forward on competition issues
to get more competition to help reduce the price.

So I hope the plan is not confusing on that, but I -- there's
complete agreement on the importance of small businesses in all the
ways that you said, and I hope we can follow up and make sure that
we're being as clear as we should be.

MR. COPPS: And for my part, I commend the emphasis of the plan on
small business. Ever since I was assistant secretary of Commerce in
previous administration, Clinton administration, I've dealt a lot
with small and medium sized enterprise. They are the locomotive of
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the economy. They are the job creators.

So getting broadband out there that can facilitate their business
is an important priority, also is making sure that small business is
a participant in the building out of this infrastructure and gets its
share of activity as we built out.

REP. RUSH: Yeah, I don't have a -- T guess my time is expired.
(Laughs.)

REP. BOUCHER: Thank you very much, Mr. Rush.

The gentleman from Vermont, Mr. Welch, is recognized for five
minutes.

REP. WELCH: Thank you very much. I had some of the same concerns
that Mr. Blunt had, and T think that you all have addressed those
questions. But obviously, on the issue of the spectrum, we can't
afford to ignore the incredible opportunity that it has to connect
folks in rural and low-income communities. And T think all of us
represent some part of our district, most of us anyway, that are
rural and low income. An that's certainly the case in Vermont. And
you've heard this, and you understand it, but it's important for me
to say it so that folks back in Vermont appreciate that we're on the
job here about the absolute necessity of treating this in many ways
like electricity so that that opportunity to create jobs comes to the
rural communities. And I appreciate your concern on that.

I want to ask you about this. The commission, obviously,
recognizes and understands the problems in the wholesale market,
particularly with high-speed special access connections. In Vermont
we've established, with the help of the governor and the legiglature,
Republican and Democrat, the Vermont Telecommunications Authority in
its -- identified the high cost of wireless backhaul as one of the
most significant potential barriers to our success in Vermont in
getting wireless service deployed in rural Vermont. So on the one
hand, we're committed to the goal. On the other hand, we have a
practical impediment that really does require leadership and guidance
from vyou.

And I just want to kind of go down the line a little bit about
your views on that. Why don't we start at this end with Ms. Attwell
Baker, who -- thank you for coming into my office and saying hello.

MS. ATTWELL BAKER: Absolutely, was a great visit. I'm glad that we
had the time. Special access is an important input into services,
including wireless, and the backhaul's certainly important. It's
something we're taking a look at. We need to gather the data. We're
in the process of doing that now to look at what parts need to be
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regulated, what parts need to unregulated (sic) --

REP. WELCH: Yeah.

MS. ATTWELL BAKER: -- so hopefully, we'll be able to do this
expeditiously.

REP. WELCH: Okay, thank you.

Ms. Clyburn? Thank you.

Ms. CLYBURN: Yes. As it relates to backhaul, I recognize the
importance that -- and recognize that that will -- it will increase
competitive options and make deployment -- the cost of deployment
lower. So I'm looking forward to engaging more fully with that and to
get rid of some of the bottlenecks that cause --

REP. WELCH: Yeah. Let me ask you -- let me just elaborate on this,
Mr. McDowell, when you do it. You know, when -- in Vermont we've been
trying to encourage some local generation of power, and then local
generators have to use the wires and poles that were there beforehand
in a regulated utility, and it is a -- it's a practical challenge
trying to figure out what's fair compensation on an asset that's been
fully depreciated. And to some extent, these backhaul charges remind
me of that whole battle that we went through. And there's the
property right, obviously, of the owner, on the one hand. On the
other there's the acknowledged and urgent necessity of not
reinventing the wheel in providing access to an infrastructure so
that all of the economy can prosper.

And do you have any thoughts on how to thread that needle?

MR. MCDOWELL: Very perceptive question actually. So when we talk
about lofty and laudable goals in broadband, sometimes it does come
down to the nitty gritty if things like pole attachments and access
to rights of way --

REP, WELCH: Well, that's what it is about, isn't it?

MR. MCDOWELL: -- and special access, absolutely. So on the -- the
plan does T up those issues. I don't want to steal the chairman's
thunder of what -- when are -- what we might be doing going forward

on pole attachments. I'll let him speak to that and things of that
nature. With special access, for about three years now I've been
calling for a cell site-by-cell site, building-by- building mapping
of special access. The last time the commission looked at the
regulations was 1998. I want to commend the chairman for issuing a
public notice to get into the next stage where we can actually make a
very informed decision as to what to do next.

http://www.fednews.com/printtranscript.htm?id=20100324t4393 7/8/2011



FNS Transcript : Page 80 of 84

REP. WELCH: Okay, great.

Mr. Copps? Thank you.

MR. COPPS: Special access -- I think it's time to do this. I'm
pleased that the broadband plan T's this up. We can't take forever on
this. This has been a problem for a long time. The facts that we have
seen in past years lead me to believe that maybe some people are
paying a lot more for this kind of access than they should be. If
that's true, I don't think we should take forever to resolve that. T
think we need to get the essential core of data we need and then go
ahead and act.

REP. WELCH: Okay, thank you.

Mr. Genachowski?

MR. GENACHOWSKI: I agree with each of my colleagues. I think it's
an example of the kind of issue -- sort of a blood and guts issue
where government can play a positive role in promoting investment,
promoting competition, and it has to roll up its sleeves with the
data, tackle the rules. And so I think there's an opportunity in this
issue and others for very healthy discussion and debate that's
focused on the barriers in the marketplace.

REP. WELCH: Okay, thank vyou.

I see my time has expired, Mr. Chairman. Thank you, and I thank
the commission.

REP. BOUCHER: Thank you very much, Mr. Welch. Chairman Dingell is

on his way, and we expect him to arrive momentarily for his round of
gquestions.

MR.: (Off mike.)
(Laughter.)

REP. BOUCHER: Right on time.

Thank you, Chairman Dingell. You're recognized for five minutes.

REP. DINGELL: (Off mike) -- to this hearing. There's going to be a

lot of yes or no questions, and I hope that our panel will be kind to
me over this matter.

Mr. Chairman Genachowski, WebSphere's dictionary defines the word
voluntary as being done, made, brought about, undertaken, et cetera,
by one's own accord or by free choice. Is that the definition that
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would be applied to the word voluntary or voluntarily in the
recommendations of the commission's broadband plan?

MR. GENACHOWSKI: Yes.

REP. DINGELL: Now, the -- so I assume that would apply, then, to
the questions where they're talking about voluntary channel sharing
and motivating existing licenses to voluntarily clear the spectrum.

Am I right?

MR. GENACHOWSKI: Yes.

REP. DINGELL: Mr. Chairman, the National Broadband Plan states,
"If the FCC does not receive authorization to conduct incentive
auctions, or if the incentive auctions do not yield a significant
amount of spectrum, the FCC should pursue other mechanisms." That's a
quote. Now, are these other mechanisms going to be voluntary? Yes or
no-?

MR. GENACHOWSKI: I think that language speaks for itself.

REP. DINGELL: I'm sorry?

MR. GENACHOWSKI: I think that language speaks for itself. The
other mechanisms would be determined in the future.

REP. DINGELL: All right. If these are not -- or rather, are not
voluntary, how would they, then, be accomplished?

MR. GENACHOWSKI: Sir, that would be speculation. I've focused on a
near-term, win-win that works for broadcasters and that's not on a
voluntarily basis.

REP. DINGELL: Well, you understand there is a concern here,
because everybody wants to know what this is going to -- are going to
constitute. Now, would we assume, then, that these other mechanisms
will be 100 percent voluntary or involuntary, or what?

MR. GENACHOWSKI: I'd be speculating to talk about what would
happen if we face a spectrum crisis in the country and what (we
decide to do there ?).

REP., DINGELL: Well, I hope you and the commission understand that
this is a point of no small importance.

Now, to all of the witnesses -- and this, again, is a yes or no
question, and ladies and gentlemen, I apologize if this is
discourteous. Does the commission possess the authority, whether
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REP. WALDEN: I want to welcome everyone to this hearing, and
especially welcome the FCC chairman and the commissioners to our
hearing today, and thank you for your thoughtful testimony and the
time each of you took to meet individually with me to discuss process
reform ideas that could improve the transparency and accountability
of the Federal Communications Commission.

As I told the chairman, as I think I've shared with each
commissioner, and as Ms. Eshoo and I discussed and agreed as late ag,
I think it was yesterday or the day before, a discussion about
reforming process is not, and should not become, an exercise in
partisanship, or serve as a cloak to attack present or past
commissions, or present or past commissioners. That's not what we're
about here.

As I'm sure everyone will notice, we have only four witness chairs
filled today, in light of Commissioner Baker's announcement
Wednesday. I'd like to thank her for her many years of public
service, not only as a commissioner, but also in helping us complete
the DTV transition while she was serving as the head of the NTIA. It
was no small undertaking and she has done good service to the
country, and I wish her well in her new role.

Turning to today's topic, it is our responsibility to review how
independent agencies to whom we have delegated authority and over
which we have jurisdiction conduct the public's business. At timesg,
the FCC succumbed to practices under both Democratic and Republican
chairmen that weakened decisionmaking and jeopardized public
confidence.
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thank you for holding this hearing.

Welcome to the members of the commission. Let me just say at the
outset that I've had the opportunity to work with each and every one
of you and I have appreciated your hard work and dedication. All of
you are very good members of the commission.

Commissioner Copps, I know your term is expiring this year and I
just want you to know that if I were the benevolent dictator of the
universe, as scary as that thought may be, your term would have no
expiration date. Thank you for your service to the commission. You
have been one of the best ever.

MR. COPPS: (Off mic.) Thank you.

REP. DOYLE: Now, Chairman Genachowski -- you know, I can't pass up
the opportunity while I've got you all here -- as you know, just
recently the House and Senate, and the president signed into law the
local community radio act last year, and this is legislation that's
going to open up the air waves for hundreds of new low-power radio
stations across the country, including community radio throughout the
-- in cities like Pittsburgh, and all across the United States.

Chairman, I want to ask you -- and I'm not trying to sound
impatient here, I know the commission is working on it, but I just
want to make sure that the draft rules are going to come out by the
end of the spring, or could you give us a sense of the timing on
this?

MR. GENACHOWSKI: First of all, congratulations on the passage of
the legislation -- bipartisan, very important, and we are working to
implement it as quickly as possible, because we think it's a real
achievement and will really help the local communities.

Our media bureau is working on it. I will redouble my efforts to
make sure that it happens as quickly as possible.

REP. DOYLE: Thank you.

I want to piggy-back on top of some questioning that Anna Eshoo

talked about with special access to -- I've always thought that name
"special access" is a misnomer. It should be called "critical
access." I note that your broadband plan agrees with that. And I have

real concerns about the affordability of these lines. As report after
report comes out, whether it's the GAO, or the National Broadband
Plan or others, that indicate that the sellers of these lines are
continuing to overcharge their competitors. And quite frankly, the
FCC -- it's been rather frustrating to get you to address this
question.
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It's taken quite a long time to come to a decision on the matter
and I'm just trying to understand, you know, what's causing this
delay, and when do you think that you will obtain the information
that you need to finally bring a vote to the commission? And please
don't tell me "as soon as possible.™

MR. GENACHOWSKI: (Chuckles.)

REP. DOYLE: Can you give me something more definitive than that?

MR. GENACHOWSKI: Well, my frustration with that -- when I arrived
at the commission and we started to look into this issue, the paucity
of data that the FCC had was very troubling. There's no point to
doing something in this area that's not based on a record, that's not
based on facts and data, and that wouldn't be upheld in court.

And we also didn't want to put out a broad data request that, one,
would be burdensome on industry, but even more important, would not
be manageable for us, because it's a very complex area. And our team
did, I think, a fantastic job, working in a focused way, to identify
the data that we would need to be able to make a determination on
whether there's an issue that requires to act, and, if so, what an
appropriate action to take would be.

We're still in that process. We've completed the first round of
data coming in. The staff is analyzing that. We'll continue to work
with you on it. But I agree with you on the importance of this issue
and we're working very diligently on it.

REP. DOYLE: And so can you -- by next year, by 2030, I mean -- °?

MR. GENACHOWSKI: Well, you know, well before that. I completely
agree with you that --

REP. DOYLE: Well before 20307

MR. GENACHOWSKI: (Chuckles.) (Laughter.)

I agree with you. I can't say, because we're analyzing the data
and I don't want to prejudge it. I want the staff to do its job as
fast as it can, because it is an important issue that goes to
competition and broadband deployment.

REP. DOYLE: Do any of the commissioners have a comment on special
access?

MR. COPPS: I think it's important for us to get to a final
resolution. When you're talking about a market that's approaching
tens of billions of dollars a year, and you add in there however many
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years this has been pending, and you're thinking, are companies
going out of business, is competition being disrupted? So it really
instills in me kind of the same sense of urgency that you have.

REP. DOYLE: Commissioner McDowell?

MR. MCDOWELL: Absolutely. So I've been at the commission almost
five years, and it's sort of like Groundhog Day on special access.
We're coming up actually on the fourth anniversary of Congressman
Markey's letter to the commission insisting that we have some
resolution by September of 2007. It's now 2011.

Really what we need, as I've been saying for almost five years
now, is a cell-site-by-cell-site, building-by-building map, with
price, terms and conditions of all providers of special access, the
competitive providers as well as incumbent providers. This isn't as
hard as it seems. The DOJ gathered this data in 2005 during the Bell
long-distance mergers and it's really not as daunting as it sounds.

Legally, there might be an issue as whether or not you can compel
certain companies to provide that data. And that's where the problems
have been, is that a lot of companies know that they don't have to
provide the data; it might be competitively sensitive, things of that
nature. But if you go to an industry trade show, business to
business, a trade show where they're buying and selling special
access circuits from each other. So all the sales guys have all this
data. It's not that hard to find, I don't think. But that would give
us: let's get a real-time snapshot of what does the market actually
look like? And, you know, I think where there's more competition in a
market, we ought to deregulate; and if there's not enough
competition, then we need to figure out what to do.

REP. DOYLE: Commissioner Clyburn?

MS. CLYBURN: I agree with my colleagues. One of the first meetings
that I took as a commissioner dealt with special access, and when
these same parties see me, they look at me and we don't even have to
exchange words. So I agree with you about the urgency. I agree with
you, especially being from a rural state, that this is a significant
barrier for enhanced service. So I am looking forwarding to continue
working with the chairman in order to get resolution here. Thank you.

REP. DOYLE: Thank you.

Mr. Chairman, thank you for your courtesy.

REP. WALDEN: Absolutely. Thank you for your work on these issues,
Mr. Doyle.
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We're going to go a second round.

I know it's going to take up a lot of time on my side of the
aisle, but hopefully -- (laughter) -- we'll get through this.

There are a couple of thing I'd like to go through. First, the
"top seven best hits" of our memo -- gome of the ideas we kicked out
there, and I doubt we'll have time to get through them all, so I
would draw your attention to the staff majority memo, if you have it.
If not, if you can just give us your feedback on these seven items.
And, look, from the outset, I'm not trying to lock you into stupid
restrictions. I'm just trying to figure out is there a way that -- to
put in the statute the good things, some of which Chairman
Genachowski has already enacted as chairman, or put in -- you
codified in your rules, so that regardless of who's chairing this, or
regardless of the personality dynamics that may occur five, eight, 10

years from now, the good processes are there for the public. And so I
throw that out.

So the notion -- and I'm going to -- I know this doesn't work
well, but sort of a yes/no: The concept -- with flexibility built
around all of these -- of trying to go to notices of inquiry before

NPRM, does that make sense? Does it not make sense? I mean, should
that be kind of a rule?

Commissioner Clyburn, do you want to -- I'll just go and forth,
how's that?

MS. CLYBURN: I think when -- yes-and-no, huh -- I think when the
commission needs more information, then yes, it's warranted. But we
are in the information exchange business -- we have public notices,

and the like, and so we get a lot of information. So when it's --
when we need more information, then yes. But in the case where we
don't, when we have sufficient information, I think it would delay
the process.

REP. WALDEN: All right.

Mr. McDowell?

MR. MCDOWELL: Yes, with flexibility that can't be abused.

REP. WALDEN: Got it.

Commissioner Copps?

MR. COPPS: Yes, usually. But always remember there are crises and
emergencies --
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